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Bringing together vine actual — of law and the business aspects of your 
Your firm’s success depends on both. 


Today, your firm’s success is increasingly tied to your ability 
to accommodate the business aspects of your practice—such as 
building a strong client base and maximizing your efficiency. 


You know LexisNexis® for authoritative research tools. But did 
you know we go beyond cases and codes to provide an array of 
easy-to-use solutions that address the business needs of your 
practice as well? 


From time-management tools that streamline your case and 
billing activities, to in-depth company news and information 

that help you know more about current clients and best prospects, 
LexisNexis has the tools and 24/7 support you need to help 
manage your business and build your client base. All with the 
same confidence that you practice law. 


LexisNexis...more than research. 
Visit www.lexisnexis.com or call 877.810.5324. 


LexisNexis: 


It’s how you know™ 


LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under license. It's How You Know is a trademark of LexisNexis, a division of Reed Elsevier Inc. 


© 2004 LexisNexis, a division of Reed Elsevier Inc. All rights reserved. 
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Risk Management Seminar 
¢ Earn three hours of ethics credits 
¢ Reduce Professional Liability premium up to 7.5% for 3 years 


3 Convenient Dates & Locations: 


Orlando Tampa Tallahassee 
Friday December 3, 2004 Thursday December 9, 2004 Friday December | 0, 2004 : 
Mariott Orlando Downtown Hyatt Regency Holiday Inn Select : 
400 W. Livingston 211 N. Tampa St. 316 W. Tennessee St. 
am - 8:45 am -- Registration, Coffee, & Bagels * 8: 


Two easy ways to register: 
MAIL FAX 


| Mail this form and your payment to: ; 
| ° Gilsbar, Inc. ° Fax this form to: 


1803 Park Center Dr. Suite 215 1-800-504-8314 


Orlando, FL 32835 


Name: Firm Name: 
Address: City: State: Zip: 
Phone: Fax: Email my confirmation to: 
Current Professional Liability Company: Policy Exp. Date: 
Total Payment Enclosed: $ Orlando Friday 12/03 
*Cost: $55 per person in advance Choose the Seminar: Tampa Thursday 12/09 
$65 per person at the door (cash or check only) Tallahassee Friday 12/10 


*48 hour cancellation notice required for seminar fee to be refunded. 


For credit card payment, please complete the following: 


Name on Card: Type of card: Cc] Visa [_] Mastercard 
Credit Card Number: Exp. Date: 
Phone: Total to be Charged: $ 
Signature: 
+~EGILSBAR FOR MORE INFORMATION CNA 
iiaisitiiniasiiiaidaitiidittes call 1-800-445-7227 ext. 787 “A” Rated by AM Best 2 
Iweber@gilsbar.com 
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The Bar’s Legislative Lobbying Policy 


ne of the most fre- 
quently misunderstood 
and therefore controver- 
sial areas of Bar opera- 
tions is its legislative activities. The 
Bar’s legislative program is guided 
by carefully crafted rules and poli- 
cies that seek to comply with vari- 
ous court rulings, respect the First 
Amendment rights of our individual 
members, and give sections the 
maximum freedom to pursue their 
separate lobbying agendas. 

In recent years, the Florida Leg- 
islature has been the site for over- 
hauls in court funding, challenges 
to the way the Supreme Court over- 
sees procedural rules, changes in the 
judicial selection process, and a va- 
riety of other issues that affect the 
functioning of our legal system and 
the rights of our clients. 

It is vital that the legal profession 
participate in such activities in or- 
der to protect the court system and 
our clients. But, as an official arm 
of the Supreme Court of Florida, the 
Bar’s powers—properly—are very 
limited in the legislative arena by 
the court’s own rules and other fed- 
eral opinions, including decisions by 
the U.S. Supreme Court. Those re- 
strictions are particularly necessary 
because of the mandatory require- 
ment for membership in The Florida 
Bar and federal constitutional limi- 
tations on the use of compulsory fees 
to finance political or ideological 
activities beyond a unified bar’s core 
purposes. 

Consequently, the Bar is limited 
to advocating issues essentially re- 
lated to lawyer regulation and dis- 
cipline, judicial and court systemic 
matters, and increasing the avail- 
ability of legal services to the pub- 
lic. To ensure that applicable law is 
followed, legislative positions are 


first scrutinized by the Bar’s legis- 
lation committee. When proposals 
thereafter come to the Board of Gov- 
ernors from the committee, they are 
subject to a two-part analysis. The 
board must first determine that the 
issue falls within those areas in 
which the Bar is authorized to lobby. 
Then, the board must approve the 
position on its merits. For both votes, 
the issue must pass by a two-thirds 
margin. 

The rules for political advocacy 
are significantly different for Bar 
sections. Because they are organi- 
zations that lawyers choose to join 
and are supported with voluntary 
funds, sections are allowed a wider 
lobbying scope. The Board of Gover- 
nors exercises only general over- 
sight of section legislative activi- 
ties; indeed, sections are even 
permitted to oppose one another on 
specific issues. However, Florida 
Supreme Court rules require that 
sections clearly identify themselves 
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in their advocacy, and explain that 
they do not represent the entire Bar 
but only their individual section 
members. 

There are three formal Bar crite- 
ria that the legislation committee 
and the board must consider when 
reviewing proposed section lobbying 
activities. First, the positions must 
fall within the section’s subject mat- 
ter jurisdiction. Second, the position 
must not be contrary to a Florida 
Bar position, although it can contra- 
vene another section’s position. 
Lastly, the position must not have 
the potential of deep philosophical 
or emotional division among a sub- 
stantial segment of the Bar’s mem- 
bership. 

A final factor affecting legislative 
positions is that they all—whether 
Bar or section positions—sunset at 
the end of each legislative bien- 
nium in even-numbered years. This 
policy guarantees that all positions 
are regularly reviewed, at a time 
which coincides with the general 
election and selection of a “new” 
legislature. 

Information about Bar legislative 
policies, including a current list of 
Bar and section positions as well 
as applicable law, can be found on 
the Bar’s site at 
www.flabar.org. Click on “Legisla- 
tive Info” on the lefthand menu. 

Legislative activities are those 
delicate yet important tasks under- 
taken by your Board of Governors. 
A sampling of recent activities 
shows why. For example, since vot- 
ers passed Revision 7 to Article V 
in 1998, the Bar has worked inti- 
mately with the Supreme Court, 
court administrators, judges, clerks, 
and the legislature. That liaison 
ensured that essential court ser- 
vices were retained when hundreds 
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THESE LEGAL PROFESSIONALS RELY ON US 


You? 


Enrique J. Martin, Esq. Douglas Ulene, Esq. 
HUNTON & WILLIAMS LLP WILLKIE FARR & GALLAGHER LLP 
Joseph C. Coates, III, Esq. Michael E. Botos, Esq. 
GREENBERG TRAURIG, P.A. EDWARDS & ANGELL, LLP 
Keith A. James, Esq. Carlos J. Deupi, Esq. 
SHUTTS & BOWEN LLP AKERMAN SENTERFITT 
Julio C. Esquivel, Esq. J.B. Murray, Esq. 
SCHUMAKER, LOOP & KENDRICK, LLP STEEL HECTOR & DAVIS LLP 
Jeffrey Decker, Esq. Jennifer E. Zakin, Esq. 
BAKER & HOSTETLER, P.A. 4 PRATT & BUCHER LLP 
Mark S. Scott, Esq. “e | Bradley B. Eavenson, Esq. 
BECKER & POLIAKOFF, P.A. \ /WATTERSON HYLAND & FLEMING, P.A. 
Michael D. Simon, Esq. Federico M. Macia, Esq. 
GUNSTER YOAKLEY & STEWART, P.A. ADORNO & YOSS, P.A. 
Becky S. Schaffer, Esq. Lawrence J. Diamond, Esq. 
POST, BUCKLEY, SCHUH & JERNIGAN, INC. RENDINA COMPANIES 
Luca Bronzi, Esq. David Magli, Esq. 
HOGAN & HARTSON LLP SUTHERLAND ASBILL & BRENNAN LLP 
; Armando A. Tabernilla, Esq. Oscar Marina, Esq. 


FLORIDA CRYSTALS CORPORATION ELIZABETH ARDEN, INC. 


ALUTORY REGISTERED OFFICES NATIONWIDE & OFFSHORE 


MIAMI CHICAGO AUSTIN NATIONWIDE 
(305) 672-0686 (773) 935-3920 (512) 506-8500 (800) 672-9110 
PALM BEACH DELAWARE ATLANTA 


(561) 694-8107 (302) 424-4866 (404) 995-0540 


Corporate Creations’ 


Registered Agent ¢ Director * Incorporation Services 


eIncorporation eAmendments and Mergers 
eQualification eDocument Retrieval 

eUCC Services eIndependent Director Services 
«Corporate Kits eRegistered Agent Services 


Order by Phone or Online at www.CorporateCreations.com 
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PRESIDENT 
Kelly Overstreet Johnson 


PRESIDENT-ELECT 
Alan B. Bookman 
Executive DirECTOR 
John F. Harkness, Jr. 


BOARD OF GOVERNORS 


First Circuit Ross M. Goodman; Seconp Cir- 
cuit Lawrence E. Sellers, Jr., Michael J. 
Glazer; Tuird Circun Gregory S. Parker; FourtH 
Circur Grier Wells, Henry M. Coxe Ill; FirtH 
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Circuit Charles C. Ebbets; EicutH Circuit Rob- 
ert A. Rush; Ninth Circut Mayanne Downs, 
Russell W. Divine, Warren W. Lindsey; TentH 
Circuit Robert M. Brush; EveventH Circuit Fran- 
cisco R. Angones, David B. Rothman, Ervin 
A. Gonzalez, Jennifer R. Coberly, Henry T. 
Courtney, Sharon L. Langer, Benedict P 
Kuehne, Steven Chaykin; Circum Kim- 
berly A. Bald; THirteentH Circuit Timon V. 
Sullivan, John F. Rudy Il, Gwynne Alice 
Young; FourteentH Circuit Clifford W.Sanborn; 
FirteentH Circuit John G. White Ill, Jerald S. 
Beer, Scott G. Hawkins, Amy Lee Smith; Six- 
TEENTH Circuit James S. Lupino; SeveNTEENTH Cir- 
cum Alan C. Brandt, Jr., Nancy W. Gregoire, 
Henry Latimer, Jesse H. Diner, Frank C. 
Walker II; EicuteentH Circuit Clifton A. 
McClelland, Jr.; NineteentH Circut Harold G. 
Melville; TwentietH Circuit J. Christopher 
Lombardo, A.Lawrence Ringers; Our-or-State 
Richard A. Tanner, lan M. Comisky, Gary J. 
Leppla, Brian D. Burgoon; Presioent YLD 
Michael J. Faehner; Presivent-erect YLD Jamie 
B. Moses; Pusuic Memsers, Solomon L. Badger 
lll, J. Blair Culpepper. 


EDITORIAL BOARD 
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of millions of dollars for trial court 
funding shifted from the counties to 
the state. Last year, the Bar worked 
out a compromise that may have 
ended a proposed constitutional 
amendment from the legislature 
that would have removed the Su- 
preme Court’s authority to write 
procedural rules—although that is- 
sue may come up again. Also last 
year, the Bar was able to help law- 
makers craft legislation that in- 
creased the criminal penalties for 
the unlicensed practice of law. These 
are important core concerns of The 
Florida Bar. 

Section lobbying involves more 
particular issues of substantive law 
and public policy. Given the limita- 
tions on unified bar advocacy, the 
topics of interest to these voluntary 
subgroups within The Florida Bar 
offer the chance for literally hun- 
dreds of lawyers to be involved in 
the legislative process. Section 
members can participate in recom- 
mending and formulating those po- 
sitions, and then help present those 
matters to lawmakers—a wonderful 
example of grassroots democracy. 
Some sections also employ their own 
lobbyists to help pursue their politi- 
cal agendas. 

Nevertheless, certain political is- 
sues—while of understandable inter- 
est to individual lawyers and other 
groups—often implicate current 


Florida Bar guidelines or may be bet- 
ter suited for advocacy wholly beyond 
the unified bar. In December, the 
Board of Governors will be consider- 
ing requests by two Bar sections to 
lobby for removal of Florida’s current 
statutory ban on adoption by homo- 
sexuals and to institute a “best in- 
terests” standard to determine who 
may adopt in this state. In 1991, 
when the issue was last presented to 
the Bar for its consideration, pro- 
posed section advocacy on this sub- 
ject was prohibited due to its divisive- 
ness. Please let your local board 
member know your thoughts on 
whether the sections should be al- 
lowed to lobby on this issue, or write 
me at president@flabar.org. 

The Board of Governors and I 
hope our legislative activities are 
striking the right balance between 
sensitivity to our members’ con- 
cerns and a strong posture of pro- 
tecting our legal system. We are al- 
ways interested in hearing your 
ideas for improving the system. 
Your comments and observations 
may be especially helpful to the 
board as it prepares for the 2005 
legislative session. 


KELLY OVERSTREET JOHNSON 


Oath of Admission to The Florida Bar 


to which disbarment may be had. 
“| do solemnly swear: 


State of Florida; 


able under the law of the land; 


the cause with which | am charged; 


helo me God.” 


The general principles which should ever control the lawyer in the practice of 
the legal profession are clearly set forth in the following oath of admission to the 
Bar, which the lawyer is sworn on admission to obey and for the willful violation 


“| will support the Constitution of the United States and the Constitution of the 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly debat- 


“| will employ for the purpose of maintaining the causes confided to me. such 
means only as are consistent with truth and honor, and will never seek to mis- 
lead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensation in connection with their business except 
from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the justice of 


“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 
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INCORPORATE 


Quickly, Easily and Efficiently. .. 


Let Empire Be Your Source for Corporate Kits and Filing Articles of Incorporation 


PROFIT L.L.C P.L.L.C/P.L.C P.A./P.C 
CORPORATE KITS $58.00 w/ Membership Certificates $58.00 $58.00 $58.00 
w/o Membership Certificates 
ELECTRONIC FILE Absolutely the fastest. We file your articles electronically with the Secretary of State. Your 


$20.00 + Fees + Kit 


original documents never leave your office. (FILED WITHIN 2-4 HOURS. KIT & DOCU- 
MENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK FILE 
$20.00 + Fees + Kit 


We pick-up and hand file your articles with the Secretary of State. (FILED THE NEXT 
WORK DAY KIT & DOCUMENTS IN YOUR OFFICE WITHIN 2 WORK DAYS). 


QUICK CORP 
$25.00 + Fees + Kit 


The easiest and fastest. We prepare your articles and file them electronically with the 
Secretary of State. (KIT & DOCUMENTS IN YOUR OFFICE WITHIN 1 WORK DAY). 


QUICK STAND 
$28.75 Incl. Fees/Electronic $33.25 


We obtain certificates of good standing or corporate status from the Secretary of State. 
(24 HOURS). 


QUICK COPY 
$20.00 + Fees 


We obtain copies/certified copies of documents from the Secretary of State. (1-2 WORK 
DAYS). 


UCC SEARCHES 
$20.00 + Fees 


We search and file UCC1 and UCC3 with the Secretary of State. We obtain photocopies/ 
certified copies upon request. 


CUSTOM MINUTES 
No Charge 


We customize the minutes and bylaws with the corporate name and other information. 
Creating hand typed originals ready for signatures. 


JUDGMENT LIEN 
$15.00 + Fees 


We handle the completion of necessary forms and the filing of your judgment lien 
with the Secretary of State. 


Each Corporate Kit features: * Checklist * Instructions * Work Sheets * 8 Tab Dividers + 21 Certificates + Stock Transfer Ledger + Corporate Seal with Pouch + 
Padded Binder + Slip Box * Waiver of Notice and Minutes of Annual Meeting of Shareholders + Waiver of Notice and Minutes of Annual Meeting of Directors 
* Minutes of Special Shareholders’ Meeting * Notice of Annual Meeting of Shareholders + Notice of Organizational Meeting of Incorporators and Directors * 
Waiver of Notice of Organizational Meeting of Directors * Waiver of Notice of Organizational Meeting of Incorporators + Directors(s) Resignation + Notice of 
Special Meeting of Shareholders + Notice of Special Meeting of Directors * Resolution Granting Power of Attorney + Special Power of Attorney * Proxy * 
Independent Contractor Agreement * Buy-Sell Agreement * Employment Agreement « Banking Resolution + Cafeteria Plan + Cafeteria Plan Employee Benefit 
Election * Medical Expense Plan * Death Benefit Plan * Voting Trust + Stock Subscription + Executed Stock Subscription * Stock Purchases * Written Statement 
Organizing Corporation * $ Corporation, formerly Subchapter $ + Section 248 Election * Consent of Incorporators to Election of Initial Directors *Election of 
Directors * Election of Officers * Waiver of Shareholders Financial Reporting * Corporate 
Indemnification Plan + Application for Sales and Use Tax * Application for Employer ID Number * Pre- 
Printed Envelopes for Both Applications + Election by Small Business Corporation (form 2553) + State 
Unemployment Status Report. 


1-800-432-3028 
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Young Lawyers Division 
Mobilizes to Help Hurricane Victims 


magine losing your home down 
to the concrete slab. Imagine 
being left with only the 
clothes on your back. 

Such was the devastating reality 
for a dozen coworkers of The Florida 
Bar’s Young Lawyers Division Board 
Member Julie Jones, at Gulf Power, 
after Hurricane Ivan left his cata- 
strophic calling card in the 
Pensacola area September 16. 

An amazing flurry of e-mails 
crisscrossed the state with other 
YLD board members who made 
donations of money and goods. 
Maria Armas volunteered to drive 
a truck all the way from Miami 
loaded with everything from genera- 
tors to surge protectors to mosquito 
repellant, meeting Jones at the 
Lucky 13 truck stop near Crestview 
to transfer the hurricane survival 
gear into her truck. 

“T cannot tell you how much all of 
your kindness and generosity is ap- 
preciated,” Jones said in an e-mail 
to her YLD colleagues. “Many have 
asked me who you all are, and this 
is my response: “They are the lead- 
ers of the young lawyers in Florida, 
and they are not only fine attorneys, 
but they are wonderful people who 
care enough to reach out to those 
who cannot help themselves with- 
out hesitation.” 

YLD President Mike Faehner 
shared the e-mails and said, “I am 
so proud of my board.” 

And so am I. 

Not only did YLD’board members 
pitch in to help a colleague and her 
coworkers in need, but they mobilized 
hundreds of volunteers to help thou- 
sands of hurricahe victims they'd never 
met before—people in crisis who 
needed answers to legal questions, but 
couldn’t afford to hire lawyers. 

It is the Young Lawyers Division 
that the Bar turned to for help in 


carrying out relief efforts during the 
horrific hurricane season of 2004 
that brought three killer storms 
ashore in just 35 days, causing doz- 
ens of deaths, leaving thousands 
without homes, millions without 
power, and racking up billions of 
dollars in damage. 

The mammoth relief effort was a 
cooperative arrangement between 
the Bar’s YLD and Mark Arnold, of 
Holland & Knight in Miami, who is 
the district representative of the 
ABA Young Lawyers Division. 
Arnold’s job is to help mobilize law- 
yers to coordinate volunteer activi- 
ties after a disaster, through an 
agreement with the Federal Emer- 
gency Management Agency. Arnold 
inherited that usually uneventful 
job just five days before Hurricane 
Charley struck southwest Florida 
on August 13. Arnold turned to 
Faehner to mobilize Florida’s law- 
yers to help. 

Mobilize they did, with impressive 
results. More than 650 lawyers vol- 
unteered to help staff the toll-free 
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hotline for hurricane victims who 
cannot afford to hire a lawyer, where 
more than 1,200 calls poured in with 
questions ranging from insurance 
claims to home repair contracts to 
mortgage foreclosure problems to 
replacement of wills and other lost 
documents. 

Local bar associations and legal 
services lawyers organized volun- 
teers to staff FEMA recovery cen- 
ters and help storm-stunned hurri- 
cane victims face-to-face. 

The Bar’s Law Office Manage- 
ment Assistance Service received 
more than 100 calls from Florida 
lawyers offering office space and 
assistance to colleagues with dam- 
aged offices. 

Still others sent checks to the 
Florida Attorneys Charitable Trust 
(ACT), a 501(c)(3) disaster relief 
fund. 

Long after the rubble is cleared 
away and the smell of freshly sawed 
wood for rebuilding houses fills the 
air, the shattered lives of hurricane 
victims will slowly be pieced back 
together. 

Many will need help making their 
way through the maze of insurance 
claims, landlord-tenant disputes, and 
construction contracts and litigation. 

Many will need lawyers they can- 
not afford. Thankfully, they will re- 
ceive help and advice from many 
Florida lawyers who have risen to 
the occasion to volunteer their le- 
gal services, or just rolled up their 
sleeves and delivered supplies to 
those left with little or nothing. 

That should make every member 
of The Florida Bar, all 75,000 of us, 
look good and feel proud. 

Thank you. 


JOHN F. Harkness, JR. 
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Florida’s Total CLE Solution 


Discover Florida-National Business Institute (NBI) CLE /ive and online! 


National Business Institute and West LegalEdcenter—two of the nation’s most trusted names in CLE— 
bring you a comprehensive Florida CLE solution with in-person and online CLE seminars. NBI offers Florida 
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Electronic Access 


Court Records 
A Virtual Tightrope in the Making 


by Daniel Morman and Sharon R. Bock 


he ability to retrieve scanned records! such as 

pleadings and documents contained in court 

files by logging on to the Internet seems like 

an idea whose time has come. Attorneys can 
enjoy the convenience of having almost instant access to 
these records without having to make a trip to the court- 
house. Clients can monitor the progress of their cases. 
Members of the public and news media can also have 
convenient access to records of interest. Many federal 
courts provide Internet access to images of court records 
for a fee via PACER.’ Several courts in Florida also have 
displayed images of court records on the Internet. How- 
ever, privacy-related concerns, for the most part, have 
led to a temporary moratorium on this practice. 

This article will examine the role of the clerk as a 
record keeper vis-a-vis the display of court records elec- 
tronically on the Internet along with the resulting im- 
pact of electronic access to court records. It will follow 
with a discussion of the competing issues of public ac- 
cess rights versus individual rights to privacy, and con- 
clude with an overview of actions taken by the Florida 
Supreme Court and the Florida Legislature on these 
matters. Issues relating to the electronic filing of docu- 
ments with the clerk, electronic display of court dockets, 
and the distinction between electronic or digital records 
as opposed to paper records are generally outside the 
scope of discussion. 


Definitions—Public Records 
and Court Records 

At the outset, it is necessary to become familiar with 
two definitions relating to records. The term “public 
records” is defined in FS. §§28.001(2) and 119.011(1) as 
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meaning “all documents, papers, letters, maps, books, 
tapes, photographs, films, sound recordings, data process- 
ing software, or other material, regardless of the physi- 
cal form, characteristics, or means of transmission, made 
or received pursuant to law or ordinance or in connec- 
tion with the transaction of official business by any 
agency.” “Court records” are defined under Fla. R. Jud. 
Admin. 2.051(b)(1)(A) and 2.075(a)(1) as being “the con- 
tents of the court file, including the progress docket and 
other similar records generated to document activity in 
a case” and include transcripts, exhibits, electronic 
records, videotapes and stenographic deposition tapes, 
inter alia. The interplay between these two types of 
records, and whether court records are required to be 
accessible on the Internet as public records, has created 
a great deal of confusion along with much attention by 
Florida’s Supreme Court and legislature. Toward that 
end, it is noted that the while the term “public records” 
is defined by a statute created by the legislature, the 
term “court records” is defined by rules promulgated by 
the Supreme Court.’ To date, this contributes to the de- 
bate at hand regarding public access versus individual 
privacy—a conflict that has not yet been resolved. 


The Clerk’s Role and Impact of 
Electronic Access to Court Records 

Prior to 1838, there was no legal authority for exist- 
ence of a clerk of the courts in Florida. This changed with 
enactment of the Florida Constitution. The original 
Florida Constitution of 1838, in Article V, provided for 
the creation of Florida’s court system. Section 13 pro- 
vided that the clerk of the Supreme Court and clerks of 
the chancery courts were to be elected by the legisla- 
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The competing interests of the public’s right 
to access versus individual privacy rights 
presents a problem for the judiciary 


and clerks. 


ture, while clerks of the circuit court 
were to be elected by “qualified elec- 
tors.” Once established by the con- 
stitution, the clerk of the circuit 
court became the public trustee for 
the county. The clerk of the circuit 
court has many duties including 
service as ex officio clerk of the 
board of county commissioners, au- 
ditor, recorder, and custodian of all 
county funds. See Fla. Const. Art. 
VIII, §1(d). Art. V, §16 of the consti- 
tution provides that clerks shall be 
elected.* 

FS. Ch 28 is entitled “Clerks of the 
Circuit Courts” and governs various 
matters pertaining to the clerk’s of- 
fice. As a trustee of public records 
(and of particular interest, for pur- 
poses of this article, court records), 
the clerk is duty-bound to safeguard 
these records. F.S. §28.13 provides 
that the clerk “shall keep all papers 
filed in the clerk’s office with the ut- 
most care and security . . . and shall 
not permit any attorney or other per- 
son to take papers once filed out of 
the office of the clerk without leave 
of the court, except as is hereinafter 
provided by law.” The Supreme Court 
adopted Fla. R. Jud. Admin. 2.072 in 
1996. The rule provides that clerks 
may not permit the removal of court 
records from the clerk’s office except 
upon order from the chief judge or 
justice and a showing of good cause. 
The commentary to this rule indi- 
cates it was adopted in response to 
problems encountered with the re- 
moval of files from clerks’ offices. 
Therefore, it is likely that the stat- 
ute and the rule were not intended 
to restrict public access to court 
records on the Internet since the 
original court files would remain 
with the clerk. 

Florida Statutes and the Florida 
Administrative Code, for the most 
part, do not restrict the clerk’s abil- 
ity to retain electronic records. In 


fact, F.S. §23.30(3) expressly autho- 
rizes the retention of any electronic 
record that the clerk may select. Fla. 
Admin. Code §1B-26.003 as amended 
in May 2003 provides detailed re- 
quirements for electronic record 
keeping by agencies. Subsection 6(a) 
requires the development and imple- 
mentation of a program for manage- 
ment of electronic records kept by 
agencies. Subsection 6(g) requires 
that such electronic record keeping 
systems meet state requirements for 
public access to records. However, 
under subsection (8)(a)2, the record 
keeper is required to “provide an 
appropriate level of security to en- 
sure the integrity of these records, 
in accordance with the requirements 
of Chapter 282, FS. [relating to com- 
munications and data processing].”° 

While the current body of law does 
not mandate the clerk to create and 
maintain a Web site that provides 
public access to the court records it 
keeps, as will be discussed in greater 
detail later in the article, several 
clerk’s offices in Florida have dis- 
played court records electronically 
on the Internet. HeraldTribune.com, 
an online publication for southwest 
Florida, aptly summarized the im- 
pact of this in a recent article. It 
notes that online court records have 
“been used by lawyers, bail bonds- 
men, bank employees, title search 
companies, the real estate commu- 
nity, journalists and apartment 
managers to work more efficiently 
and dodge a trip to the courthouse.” 
More specifically, “With a few mouse 
clicks, users could search the clerk’s 
database of criminal, civil and traf- 
fic records by name or file number, 
then look at a listing of documents, 
then look at electronic images of 
individual documents.” Notwith- 
standing the position taken by ad- 
vocates of public access, others have 
argued that by placing sensitive 
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court records online, the net result 
could backfire and lead state legis- 
lators to restrict public online access 
entirely. Currently, clerks are per- 
mitted to e-mail individual court 
records upon request on a case-by- 
case basis if such records have been 
manually inspected to ensure that 
confidential or sensitive information 
is not being transmitted.®° However, 
this solution may not be feasible as 
it could pose a strain upon the hu- 
man and financial resources of the 
clerk.’ 

The competing interests of the 
public’s right to access versus indi- 
vidual privacy rights present a 
problem for the judiciary and 
clerks. On the one hand, clerks, as 
elected public officials, have a 
vested interest in providing their 
constituents with the broadest pos- 
sible access to the court records 
they maintain. On the other hand, 
clerks are presented with a statu- 
tory, and for that matter, a moral 
duty, to use their best efforts to 
minimize any possible injury to in- 
dividuals during the process of car- 
rying out their duties. To the extent 
the clerk is acting as an arm of the 
court, the case law indicates that 
the judiciary (and not the legisla- 
ture or the clerk’s office itself) has 
final say on the issue. For better or 
worse, as will be shown later, the 
Supreme Court has provided direc- 
tion on this matter. This leaves sev- 
eral unanswered questions: What 
rights does the public have to ac- 
cess? What individual privacy rights 
are affected? What action has the 
Supreme Court taken on this mat- 
ter? The ensuing discussion will at- 
tempt to answer these questions. 


The Public’s Right to Access 

Fla. Const. Art. I, §24 grants per- 
sons broad rights to inspect or copy 
public records. The Public Records 
Act, F.S. §119.01 et seg., delineates 
these rights. Under FS. §119.07(1)(a) 
every person in possession of a public 
record “shall permit the record to be 
inspected and examined by any per- 
son desiring to do so, at any reason- 
able time, under reasonable condi- 
tions, and under supervision by the 
custodian of the public record or the 
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custodian’s designee.” Such language 
appears to limit the ability of the 
clerk to place images of court records 
on the Internet as it appears to re- 
quire some sort of supervision or 
oversight on the part of the clerk 
with respect to the person examin- 
ing court records. However, FS. 
§119.01(2) provides: 

The Legislature finds that, given ad- 
vancements in technology, providing 
access to public records by remote elec- 
tronic means is an additional method of 
access that agencies should strive to 
provide to the extent feasible. If an 
agency provides access to public records 
by remote electronic means, then such 
access should be provided in the most 
cost-effective and efficient manner avail- 
able to the agency providing the infor- 
mation. 


FS. §119.01(3) continues by pro- 
viding that “[als each agency in- 
creases its use of and dependence 
on electronic record keeping, each 
agency must ensure reasonable ac- 
cess to records electronically main- 
tained.” F.S. §119.011(2) defines the 
term “agency” under the Public 
Records Act as meaning 
any state, county, district, authority, or 
municipal officer, department, division, 
board, bureau, commission, or other 
separate unit of government created or 
established by law including, for the 
purposes of this chapter, the Commis- 
sion on Ethics, the Public Service Com- 
mission, and the Office of Public Coun- 
sel, and any other public or private 
agency, person, partnership, corporation, 
or business entity acting on behalf of any 
public agency. 

Fla. Admin. Code §1B-26.003 is 
cited in the Florida Association of 
Court Clerks official Web site at 
www-.ficlerks.com as a rule that af- 
fects electronic record keeping re- 
quirements. The rule explicitly pro- 
vides that it applies to “agencies.” 
It would appear that the clerk views 
itself as an “agency” under FS. 
§119.011(2) and Rule 1B-26.003. 
From a plain reading of the statutes 
and administrative code, it appears 
that the Public Records Act requires, 
or at least suggests, that clerks 
strive to provide public access to 
court records on the Internet since 
the clerk’s office seems to be an 
“agency” covered under the act. Ad- 
ditional examination of the law, 
however, indicates that such a con- 
clusion may be unwarranted. 


In Times Publishing Company v. 
Ake, 645 So. 2d 1003, 1004—05 (Fla. 
2d DCA 1994), the Second District, 
citing Locke v. Hawkes, 595 So. 2d 
32 (Fla. 1992) (a case that held the 
legislature was not an “agency” sub- 
ject to the Public Records Act), ruled 
that the judiciary similarly is not an 
“agency” subject to the supervision 
or control by a coequal branch of the 
government. To the extent that the 
clerk is acting as an arm of the court 
as its record keeper, it is immune 
from the supervisory authority of 
the legislature. Accordingly, the pro- 
visions of Fla. R. Jud. Admin. 
2.051—not Florida Statutes (and in 
particular, the Public Records Act)— 
govern access to judicial records.* 
Notwithstanding the fact that the 
judiciary may be deemed to be out- 
side the reach of the legislature with 
respect to issues relating to access 
to court records, it nevertheless is 
bound by relevant provisions of the 
constitution, and in particular, Art. 
I, §24. Section 24(a) provides that 
the right of access to public records 
specifically includes records made or 
received in connection with the offi- 
cial business of the judiciary, unless 
otherwise specifically exempted. 

The constitutional provision cre- 
ating the right of access provides for 
essentially two sources of exemp- 
tions: those enacted by statute, and 
court rules in effect in 1992. Fla. 
Const. Art I, §24(c) and (d). Fla. R. 
Jud. Admin. 2.051 was adopted to 
conform to the addition of Art I, §24 
to the Florida Constitution. Rule 
2.051 governs public access to 
records of the judicial branch, and 
was adopted pursuant to the provi- 
sions of Fla. Const. Art. V, §2, which 
provides, inter alia, in subsection (a) 
that the Supreme Court shall adopt 
rules for the practice and procedure 
in all courts. The rule lists nine cat- 
egories of records of the judicial 
branch in subsection (c) that are 
confidential and exempt from pub- 
lic access. Of particular interest are 
subsections (7), (8), and (9) exempt- 
ing records made confidential under 
the Florida and U.S. constitutions 
and federal law, records deemed con- 
fidential under court rule, and cer- 
tain situations requiring confiden- 
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tiality due to unique aspects of a 
particular case. In State uv. 
Buenoano, 707 So. 2d 714, 718 (Fla. 
1998), the Florida Supreme Court 
interpreted Rule 2.051(c)(8) to ap- 
ply all statutory exemptions to 
records of the judicial branch. In 
other words, if records are exempt 
from public access under Ch. 119, 
they are also exempt under Rule 
2.051. 

At the forefront of the fight for 
access to public records is the news 
media. In an editorial, the South 
Florida Sun-Sentinel opined that 
“the sooner [court records] are put 
online, the better.” The newspaper 
concluded its editorial by stating 
that “[clourt records and their us- 
ers need the advantage of ‘online 
sunshine.” See South Florida Sun- 
Sentinel, February 21, 2003, at p. 
24A. Similarly, the Palm Beach Post 
published an editorial suggesting 
that Florida should “protect open 
records,” and that the “government 
tries to shut out the public.” Palm 
Beach Post, March 16, 2003, at p. 2E. 
Litigation under the Public Records 
Act to compel the release of infor- 
mation is frequently initiated by 
members of the news media. See, 
e.g., The Tribune Company v. 
Cannella et al.,458 So. 2d 1075 (Fla. 
1984), where a newspaper company 
sought to compel the release of per- 
sonnel files of certain police officers. 

The previous discussion shows 
authority for those arguing in sup- 
port of the public’s right to access 
court records on the Internet. There 
is an equally compelling set of in- 
terests that opposes unfettered pub- 
lic access to court records on the 
Internet based upon the protection 
of privacy rights. 


Right to Privacy 
Considerations 

On the flipside of issues relating 
to the right to access public records 
are constitutional and statutory pro- 
tections of individual rights to pri- 
vacy. Court records the clerk is re- 
quired to maintain often contain 
personal or sensitive information 
about the parties to a lawsuit or 
personal family matters. FS. §28.13 
requires the clerk to safeguard court 
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files. Fla. Const. Art. I, §23 grants a 
right of privacy to individuals. How- 
ever, it contains a caveat which pro- 
vides that the right of privacy is not 
to be construed to limit the public’s 
right of access to public records. This 
was expressly so stated by the court 
in Forsberg v. Housing Authority of 
the City of Miami Beach, 455 So. 2d 
373, 374 (Fla. 1984). 

In Winfield v. Division of Pari- 
Mutual Wagering, 477 So. 2d 544, 
547 (Fla. 1985), the court adopted a 
strict scrutiny standard of review of 
government behavior in privacy 
cases. The burden of proof is placed 
on the government, which must 
demonstrate a compelling state in- 
terest that accomplishes its goals 
through the least intrusive means. 
Here, the privacy interest at issue 
is an individual’s interest in protec- 
tion against the disclosure of private 
matters. See Shevin v. Byron 
Harless, 379 So. 2d 633, 637 (Fla. 
1980). 

Heading the list of parties object- 
ing to full public access of court 
records on the Internet are family 
lawyers and their clients. In particu- 
lar, Fla. Fam. L. R. P. 12.285 govern- 
ing mandatory disclosures requires 
extensive disclosure of personal fi- 
nancial information such as tax re- 
turns, financial statements, bank 
statements, brokerage account 
statements, retirement account 
statements, and other documents. 
These documents in turn contain 
sensitive personal information such 
as Social Security numbers, account 
numbers, etc. In Barron v. Florida 
Freedom Newspapers, Inc., 531 So. 
2d 113, 119 (Fla. 1988), the Supreme 
Court reversed a lower court ruling 
that sealed a substantial portion of 
the record of a marital dissolution 
proceeding involving a state sena- 
tor. It held that there was a strong 
presumption of openness that over- 
rides the privacy rights of parents 
and children. Citing Barron, the Su- 
preme Court, in Amendments to 
Family Law Rules of Procedure, 723 
So. 2d 208, 209-10 (Fla. 1998), re- 
jected a request by the Family Law 
Rules Committee to seal financial 
records filed with the court upon the 
request of a party. 


Another compelling privacy-re- 
lated issue is that of identity theft. 
In a report prepared for the Federal 
Trade Commission, it was estimated 
that the total annual cost of iden- 
tity theft to individuals is approxi- 
mately $5 billion, not including the 
numerous hours expended by the 
victims resolving this problem. FTC 
Identity Survey Report, p.6 (Sept. 
2003).° The Supreme Court in 
Amendments to Family Law Rules 
of Procedure, 853 So. 2d 303, 304— 
05 (Fla. 2003), revised Fla. Fam. L. 
R. P. 12.285(i) by adding a sentence 
stating that only the financial affi- 
davit and the child support guide- 
lines worksheet shall be filed with 
the court without a court order. It 
cited the problem of identity theft 
as a factor in its decision. Recogniz- 
ing the problem of identity theft, the 
legislature enacted FS. §501.0118. 
The statute restricts information 
contained on credit card receipts to 
prevent misuse of credit card infor- 
mation. 

In an attempt to balance an 
individual’s right to privacy with the 
public’s right to know, the legisla- 
ture has created over 450 statutory 
exemptions to its constitutional 
mandate of open public records. See 
Privacy Issues White Paper, Florida 
Association of Court Clerks Privacy 
Task Force, p. 3 (Oct. 2001).'° These 
exemptions are contained in the 
Public Records Act and other stat- 
utes. The following are worthy of 
note: F.'S. §119.0721(1) provides that 
all Social Security numbers held by 
the government and its contractors 
are confidential and exempt. Section 
119.0721(5)(c) requires the county 
recorder to post notices providing 
that Social Security numbers are 
not permitted to be included in re- 
corded documents, and that an in- 
dividual has the right to demand the 
removal of a Social Security num- 
ber that appears on a recorded docu- 
ment electronically available to the 
public. Section 119.07(3)(dd) pro- 
vides that bank account numbers 
and debit, charge, and credit card 
numbers held by an agency are ex- 
empt. Section 119.07(3)(gg) exempts 
certain health records. F.S. §295.186 
permits veterans to request that the 
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county recorder remove certain 
forms from official records. F.S. 
§28.2221(5)(a) expressly prohibits 
the county recorder or clerk of court 
from displaying electronic images 
on the Internet of “a military dis- 
charge; death certificate; or a court 
file, record, or paper relating to mat- 
ters or cases governed by the Florida 
Rules of Family Law, the Florida 
Rules of Juvenile Procedure, or the 
Florida Probate Rules.” If, in fact, 
such images are displayed online 
publicly, F.S. §28.2221(5)(b) provides 
that if an affected party identifies 
the offending record and requests its 
removal, the clerk must comply with 
such request. 

At the end of the day, however, it 
is unlikely that clerk has legal au- 
thority to redact public records 
posted on the Internet under the 
current state of Florida law.'! In 
AGO 2002-69," the Attorney Gen- 
eral, in response to an inquiry by 
Rep. Brummer, states his opinion 
that E.'S. §119.07(3)(ff)1 does not au- 
thorize the clerk of court to perma- 
nently remove or obliterate from an 
original court record Social Security 
numbers or financial statement 
numbers, even if requested to do so 
in writing. 

This conflict between the public’s 
right to access and individual pri- 
vacy rights presents a problem that, 
to date, remains unresolved in 
Florida. 


Moratorium on Internet 
Display of Images of 
Court Records 

As early as the late 1990s, the Su- 
preme Court recognized the impor- 
tance of the Internet as a means to 
grant the public access to court 
records. On December 3, 1998, Ad- 
ministrative Order Re: Uniform 
Case Numbering System was en- 
tered. The order states that “we do 
want our courts to develop a uniform 
means for greater public access to 
court records in this new age of tech- 
nology.” It continues by stating that 
“beginning January 1999, the new 
Uniform Case Numbering System 
must be used when a clerk’s office 
disseminates over the Internet for 
general public access any informa- 
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tion regarding a past or present 
case within the clerk’s responsibil- 
ity.” The legislature required 
clerks to provide electronic access 
to official records in FS. §28.2221 
when it mandated Internet access 
to the indexes of official records'® 
by January 1, 2002, and images of 
recorded documents by January 1, 
2006. Keeping up with the devel- 
opment of the Internet, Polk, 
Manatee, Charlotte, and Sarasota 
counties, at various times, up- 
graded their systems and dis- 
played images of court records on 
their Web sites. 

In the operational plan for years 
2000-02 for the Florida judicial 


branch of government," an objec- 
tive was set out to direct balanc- 
ing the issues of access and pri- 
vacy. Objective IV-D directs the 
Judicial Management Council (the 
“council”) to make recommenda- 
tions regarding the need to balance 
the public’s right of access and the 
privacy interests of litigants. 
Three questions were posed to the 
council: 1) Does the Supreme 
Court have a role in formulating 
statewide policies on access to 
court records, or does responsibil- 
ity for policy in this area rest else- 
where? 2) If the court does have a 
responsibility to develop statewide 
policies, what steps should be 


taken to ensure that such policies 
are developed and implemented? 
3) If statewide policies are to be 
developed, should there be a mora- 
torium on electronic access until 
such policies are developed and 
implemented? 

On November 15, 2001, the coun- 
cil released its 45-page report en- 
titled “Privacy and Electronic Ac- 
cess to Court Records—Report and 
Recommendations.” It responded 
to the three questions posed by the 
Supreme Court as follows: First, 
under Fla. Const. Art. V, §2, the 
Florida Supreme Court has broad 
responsibility for the administra- 
tive supervision of all courts, in- 
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The Florida Supreme Court should develop 
comprehensive policies that set guidelines 
regarding access to court records to 
prevent improper disclosures. 


cluding setting policies regarding 
court records. Accordingly, it 
should develop comprehensive 
policies that set guidelines regard- 
ing access to court records to pre- 
vent improper disclosures. Second, 
the council should be directed to 
oversee development of policy rec- 
ommendations, and should create 
a committee that includes a broad 
spectrum of representatives from 
both the public and private sector, 
including privacy advocates and 
media advocates. Following a 
policy development process, the 
council should advance recommen- 
dations to the Supreme Court, in- 
cluding proposed rules. Third, and 
most importantly, the council rec- 
ommended a moratorium on elec- 
tronic access to certain court 
records. Id. at 7-10. 

In response to the foregoing re- 
port, the Florida Supreme Court 
issued AOSC02-659, reported as Jn 
re Report and Recommendations of 
the Judicial Management Council 
of Florida on Privacy and Elec- 
tronic Access to Court Records, 832 
So. 2d 712 (Fla. 2002). AOSC02- 
659 raises two areas of concern 
mentioned by the council in its re- 
port: 1) Even though information 
may be made confidential by stat- 
ute or court rule, the clerks of court 
do not have in place reliable 
mechanisms to either identify such 
information or otherwise protect it 
from disclosure; and 2) there is 
some information contained in 
court records that, while not con- 
fidential or exempt, is neverthe- 
less very sensitive or problematic 
in nature, and the long term access 
to such information could serve to 
undermine the administration of 
justice. Recognizing a parallel ini- 
tiative by the legislature, which 
also formed and funded a commit- 
tee to examine electronic access to 


court records,'® the Supreme 
Court, while indicating its agree- 
ment with the council’s recommen- 
dations, deferred rendering a de- 
cision pending completion of a 
report by the Study Committee on 
Public Records (the “committee”) 
created by the legislature during 
its 2002 session. Jd. at 715. 

The committee’s final report is 
dated February 15, 2003, and en- 
titled “Examination of the Effects 
of Advanced Technologies on Pri- 
vacy and Public Access to Court 
Records and Official Records.”'’ 
Considerably less comprehensive 
in terms of length than the report 
prepared by the council, the 
committee’s final report consists of 
nine pages, including 13 specific 
recommendations. In making its 
recommendations, the committee 
acknowledges that time con- 
straints and complexity of the is- 
sues presented limited its ability 
to address the issues in the detail 
requested by the legislature. High- 
lighting the committee’s report are 
its recommendations that the Su- 
preme Court adopt rules that set 
forth procedures to regulate elec- 
tronic dissemination of informa- 
tion contained in court records, 
and that until such time that elec- 
tronic dissemination can be prop- 
erly regulated, court records 
should not be disseminated elec- 
tronically, on the Internet or oth- 
erwise. 

Following release of the 
committee’s report, Chief Justice 
Anstead entered AOSC03-49 on 
November 25, 2003.'* Justice 
Anstead found that the recom- 
mendations of the committee were 
largely consistent with those of 
the council in that both call for the 
development of comprehensive 
statewide policies and a limited 
moratorium until such policies 
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are in place. Based upon recom- 
mendations submitted to the Su- 
preme Court, the chief justice es- 
tablished the Committee on 
Privacy and Court Records (the 
“privacy committee”).'® The pri- 
vacy committee has been directed 
to undertake four tasks: 1) Recom- 
mend comprehensive policies to 
regulate the electronic release of 
court records, including court 
rules; 2) develop and initiate 
strategies to reduce the amount of 
personal and sensitive informa- 
tion that may unnecessarily be- 
come part of a court record, in- 
cluding a review of Fam. L. R. P. 
12.285 and other court rules and 
practices; 3) recommend catego- 
ries of information routinely in- 
cluded in court records so that the 
court may advance recommenda- 
tions to the legislature for consid- 
eration of exemptions; 4) comple- 
tion of its mission no later than 
July 1, 2005. Id. at 3-5. Most im- 
portantly, AOSC03-49 directs that 
“effective immediately and until 
further order of this Court, no 
court record as defined by R. Jud. 
Admin. 2.051(b)(1)(a) shall be re- 
leased in any electronic form” by 
any Florida clerk of court except 
as provided herein.” Jd. at 8. Ten 
categories of court records are ex- 
cepted from the moratorium.’! 
AOSC03-49 was subsequently 
amended and superseded by 
AOSC04-4” nunc pro tunc to No- 
vember 25, 2003. The provisions 
of AOSC04-4 are substantially the 
same as AOSC03-49, except for 
some stylistic changes and the ad- 
dition of an effective date for com- 
pliance of March 1, 2004. 
AOSC04-4 at pp. 1, 9. 

In response to the limited mora- 
torium imposed by the Supreme 
Court, the clerks of Manatee, Char- 
lotte, and Sarasota counties have 
ceased posting images of court 
records on their Web sites. To a 
large extent, many of these images 
are still available to government 
employees. However, there is no re- 
mote public access. Polk County 
remains a limited exception. Cit- 
ing language on page 9 of AOSC03- 
49, which provides that court 
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records may be transmitted in elec- 
tronic form to an “agent authorized 
by law, court, rule or court order,” 
the chief judge of the circuit court 
for the 10th Judicial Circuit for Polk 
County entered AO No. 1-35.0.”° The 
order finds that attorneys admitted 
to practice in the State of Florida 
are deemed officers and agents of 
the court. Based upon this premise, 
the court ordered that Florida attor- 
neys may enter into an agreement 
with the Polk County Clerk’s office 
and access images of court records 
via a secure access Web site. The 
Polk County Clerk, however, has 
pulled family court file dockets and 
court records from its remote access 
server. 

On the legislative front, Senator 
Bennett introduced Senate Bill 
3060 on March 2, 2004. This bill 
sought to usurp any authority to 
regulate public records exemptions 
from the Florida Supreme Court. 
Entitled the “Chips-Shore Memo- 
rial Act,” it provided that any 


declaration of such exemptions 
would require an affirmative vote of 
the legislature. The bill further pro- 
vided that the judiciary would have 
no power to create any exemptions, 
except as set forth for in Fla. R. Jud. 
Admin. 2.051. It expressly stated 
that it implemented and clarified 
Fla. Const. Art. I, §24 and was to be 
applied retroactively to November 
3, 1992. The bill ultimately died in 
committee on April 30, 2004. 
Whether future legislative initia- 
tives will impact ongoing develop- 
ments with respect to issues dis- 
cussed here remains to be seen. 
Finally, it is noted that the Na- 
tional Center for State Courts and 
The Justice Management Insti- 
tute, on behalf of the Conference 
of Chief Justices and Conference 
of State Court Administrators, 
prepared a report (the “report”) 
which is effectively a model policy 
governing public access to court 
records.” The report provides that 
court records are presumptively 


subject to remote access by the 
public. Report, §4.20, p. 27. Infor- 
mation in a court record that is 
exempt under federal or state law 
is not to be accessible, however. 
Such information includes, inter 
alia, Social Security numbers, fed- 
eral tax returns, and certain edu- 
cational, health, and medical in- 
formation. Report, §4.60, p.45-52. 
It leaves open to the court the op- 
tion of charging a fee for elec- 
tronic access. Report, §6.00, p. 60. 
The report is comprehensive and 
contains an appendix that refer- 
ences various state court rules 
and statutes from around the 
country pertaining to this topic. It 
is recommended reading for those 
with an interest in this area, and 
very well may assist the privacy 
committee in fulfilling its direc- 
tives under AOSC04-4. 


Conclusion 
The previous discussion illus- 
trates how the multiple conflicts 
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presented by the display of images 
of court records on the Internet in- 
tertwine with challenges pre- 
sented to the clerk. From a sub- 
stantive legal perspective, the 
provisions of Florida law granting 
broad access to public records 
present certain conflicts with in- 
dividual rights to privacy. Clerks 
are presented with judicial direc- 
tives that may compete and conflict 
with legislative directives. For that 
matter, solely within the confines 
of Florida Statutes, there are con- 
flicting directives. Different coun- 
ties have interpreted these various 
directives in different ways. From 
a purely legal standpoint, this is- 
sue demonstrates the complexity 
presented by an ever increasing 
body of law coexisting with the 
Internet. From a practical stand- 
point, it demonstrates the need for 
the various branches of the govern- 
ment and the general public to co- 
operate toward development of a 
fair and open procedure that satis- 
fies the public’s right to access 
while protecting individual privacy 
rights. O 


1 Or in the future, electronically filed 
or digital documents. 

* Lawyers Weekly USA reports that 
within the next few years, the govern- 
ment hopes to link all state and federal 
court documents on a PACER-type sys- 
tem, and allow users to search records 
in a single centralized database. See 
2001 LWUSA 273. The problems dis- 
cussed infra relating to privacy have 
already been considered, and to a large 
extent resolved, by the federal court sys- 
tem. 

3 All references to the “legislature” and 
the “Supreme Court” shall refer to the 
Florida Legislature and Florida Su- 
preme Court unless stated otherwise. 

* The section further provides that the 
duties of the clerk of the circuit court 
may be divided between two officers 
with one serving as clerk of the court, 
and the other holding the remaining 
enumerated duties. 

ApMIN. §1B-26.003 is avail- 
able on the Internet at http:// 
makeashorterlink.com/?D2A135A88. All 
Internet links provided are valid as of 
the date of submission of this article for 
publication. 

® See AOSC04-4 at pp. 7-8, n.3. 

7 See http://makeashorterlink.com/ 
?Z2BF61988. 

® The case failed to specifically address 
the right to access to court records, but 
the reasoning employed by the court 


suggests that the same result would be 
reached. Records of the judicial branch 
are defined under Rule 2.051(b)(1) as 
being “all records, regardless of physi- 
cal form, characteristics, or means of 
transmission, made or received in con- 
nection with the transaction of official 
business by any judicial branch entity . 
...” All court records are by definition 
deemed to be records of the judicial 
branch. 

® Available on the Internet at 
www.ftc.gov/o0s/2003/09/ 
synovatereport.pdf. 

10 Available on the Internet at http:// 
makeashorterlink.com/?W30652548. 

1! The federal government has taken 
another approach. In civil and bank- 
ruptcy files, personal identifiers such 
as date of birth, Social Security num- 
bers, financial account numbers and 
names of children will be modified or 
partially redacted by the litigants. At 
the end of the day, however, the per- 
sonal responsibility for informing cli- 
ents that case files may be obtained 
electronically and to ensure private in- 
formation is not included in the case 
files lies with the attorneys. See http:// 
pacer.psc.uscourts.gov/faq.html#PR64. 
State courts face a greater burden with 
respect to this issue than do federal 
courts. Not counting bankruptcy filings, 
in 2003, federal district courts had to- 
tal case filings of 328,520. See 
www.uscourts.gov/cgi-bin/emsd2003.pl. 
During the period from June 2002 
through June 2003, Florida courts had 
over 2,000,000 new case filings. The 
large majority of these filings origi- 
nated in county courts and traffic courts 
making Florida’s court system truly a 
“People’s Court.” 

Available on the Internet at http:// 
makeashorterlink.com/?T23C21CD7. 

13 The term “official records” is defined 
in Fia. Stat. §28.001(1) as meaning 
“each instrument that the clerk of the 
circuit court is required or authorized 
to record in one general series called ‘of- 
ficial records’ as provided for in 
§28.222.” By definition, official records 
are also deemed to be public records. 

14 Available on the Internet at http:// 
makeashorterlink.com/?T50852AD7. 

1 Available on the Internet at 
www.flcourts.org/sct/sctdocs/probin/ 
sc02-659.pdf. It is recommended read- 
ing for greater detail on the issues of 
access and privacy discussed in this ar- 
ticle. 

16 See 2002 Fla. Laws ch. 302, which 
created a 21-member study committee 
on public records to address issues re- 
lating to electronic access to court 
records. 

17 The committee’s report can be down- 
loaded as a Microsoft Word document at 
http://makeashorterlink.com/ 
?H39C12AD7. 

18 Available on the Internet at 
www-.flcourts.org/sct/clerk/adminorders/ 
2003/sc03-49.pdf. 

19 The committee is chaired by Prof. Jon 
Mills of the Univ. of Florida Levin Col- 
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lege of Law. Other members are Kristin 
Adamson; Andrew Z. Adkins; Judge Ed- 
ward H. Fine, chief judge, 15th Judicial 
Circuit; Prof. Michael Froomkin, Univ. 
of Miami School of Law; Lydia Gardner, 
Clerk of the Court of Orange Co.; Judge 
Jacqueline R. Griffin, Fifth DCA; Tho- 
mas D. Hall, Clerk of the Fla. Supreme 
Court; Jon Kaney, Jr.; Judge Judith L. 
Kreeger, 11th Judicial Circuit; Barbara 
T. Scott, Clerk of the Court of Charlotte 
Co.; Judge Kim A. Skievaski, chief judge, 
First Judicial Circuit; Judge Elijah 
Smiley, Bay Co.; Walt Smith,- Court Ad- 
ministrator of the 12th Judicial Circuit; 
and Judge Larry Turner, Eighth Judi- 
cial Circuit. 

20 Specifically excluded from the defini- 
tion of “electronic form” are transmissions 
via traditional fax that are received on 
paper and not captured as a digital file. 

21 Such categories are: a) an official 
record; b) a court record in a case may 
be transmitted to a party or an attor- 
ney of record in that case; c) a court 
record may be transmitted to a govern- 
mental agency or agent authorized to 
have access to that record; d) a court 
record solitarily and individually re- 
quested which has been inspected by 
the clerk and found not to have confi- 
dential or exempt information; e) a 
court record which the chief judge in a 
jurisdiction has designated to be of sig- 
nificant public interest which has been 
inspected by the clerk and found not to 
have confidential or exempt informa- 
tion; f) progress dockets which do not 
contain confidential or exempt informa- 
tion; g) schedules and court calendars; 
h) court records concerning traffic 
cases; i) appellate court briefs, orders 
and opinions; and j) court records in- 
spected by the clerk and found not to 
have confidential or exempt informa- 
tion may be viewed via a public termi- 
nal within the office of the clerk. 
AOSC03-49 at pp. 9-10. 

» Available on the Internet at http:// 
makeashorterlink.com/?H4BB62DD7. 

3 Available on the Internet at http:// 
makeashorterlink.com/?P29B12DD7. 

*4 Available on the Internet at http:// 
makeashorterlink.com/?N2AB15DD7. 
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HEALTHCARE LOCKDOWN 


Getting Ready for HIPAA Security 


by James M. Barclay 


ecent federal HIPAA privacy rules are the most 

significant event in healthcare since Medicare 

and Medicaid because they affect so many 

healthcare providers and patients. Their vast 
coverage extends well beyond their intended “covered 
entities”—health plans, clearinghouses, healthcare pro- 
viders (and their untold millions of patients with “new” 
patient rights)—and reaches companies, so called “busi- 
ness associates,” who work for covered entities. Many un- 
suspecting employers, including some law firms, were 
also caught up by the sweep of the rules. 

During 2003, lawyers nationwide put finishing touches 
on policies and procedures as they helped countless cov- 
ered entity clients meet HIPAA privacy compliance dead- 
lines. Now another major HIPAA compliance deadline looms 
on the horizon: April 20, 2005—but this time, it’s HIPAA 
security. The HIPAA security rules are just as sweeping as 
HIPAA privacy and affect the same covered entities, their 
patients, and others. For these reasons and because so many 
tasks required by the rules are uniquely within the pur- 
view of counsel, such as developing and implementing 
HIPAA security compliance plans, with their necessary 
policies and procedures—and then monitoring them for 
effectiveness—HIPAA security presents a significant op- 
portunity for counsel to provide value added services to 
covered entity clients, especially during the scant few 
months before April 20, 2005. 

This article discusses the basic HIPAA security concepts, 
standards, and implementation specifications in the HIPAA 
security rules,' points out some significant opportunities 
for counsel, and offers some practical suggestions for HIPAA 
security compliance efforts. 


HIPAA Security Concepts—Getting a 
Handle on the HIPAA Security Rules 

A covered entity? must comply with HIPAA security rule 
standards, implementation specifications, and other re- 
quirements® when electronic protected health information 
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(“ePHI”) is involved. The accompanying “at a glance” infor- 
mation (see page 30) provides some basic HIPAA security 
concepts. Generally, HIPAA security requires a covered en- 
tity to ensure the confidentiality,’ integrity,’ and availabil- 
ity® of all ePHI the covered entity creates, receives, main- 
tains, or transmits’; protect against any reasonably 
anticipated threats or hazards to the security or integrity 
of such information‘; protect against any reasonably an- 
ticipated uses or disclosures of such information’ not per- 
mitted or required under the HIPAA privacy rules’; and 
ensure compliance with the HIPAA security rules by its 
workforce." 


Rules Designed to be Scalable and Flexible 

The HIPAA security rules permit a covered entity to use 
any security measure that allows reasonable and appro- 
priate implementation of its standards and implementa- 
tion specifications.'* However, in deciding which security 
measures to use, the following factors about the covered 
entity must be taken into consideration when making that 
decision: its size, complexity, and capabilities; its technical 
infrastructure, hardware and software security capabilities; 
costs; and the probability and criticality of potential risks 
to ePHI.'* Counsel are cautioned that although the rules 
explicitly state that these factors are to be taken into con- 
sideration when implementing policies and procedures, the 
standard requiring policies and procedures is not to be con- 
strued to permit or excuse an action that violates any other 
standard, implementation specification, or other HIPAA se- 
curity rule requirement." 


How Rules Are 
Organized and Presented 

HIPAA security rules proceed from broad principles that 
are narrowed by standards and further refined by imple- 
mentation specifications. At the highest level, they are com- 
prehensive and address all aspects of security. They are 
scalable and flexible, and thus can be tailored for the par- 
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ticular circumstances of each cov- 
ered entity, and are technology-neu- 
tral because they favor no specific 
technology. The rules establish stan- 
dards for administrative,’ physi- 
cal,'® technical’ “safeguards” and 
“requirements” addressing organi- 
zational matters,'* and policies, pro- 
cedures, and documentation. Most 


standards have “implementation 
specifications”—more detailed com- 
pliance actions—some of which are 
mandatory while others are “addres- 
sable.” Implementation specifica- 
tions are specific ways to implement 
HIPAA standards and are a promi- 
nent feature of the HIPAA security 
rules. Most implementation specifi- 


cations are required and therefore 
must be implemented.”° However, 
some specifications are “address- 
able” and may be implemented as 
reasonable and necessary. HIPAA 
security safeguards and standards, 
together with required and addres- 
sable implementation specifica- 
tions, are in the following table:”! 


HIPAA Security Safeguards, Standards and Implementation Specifications 
Safeguard Standard Implementation Specifications Required/ 
Addressable 
Administrative Security management (a)(1) Risk analysis (ii)(A) R 
45 CFR §164.308 Risk management (ii)(B) R 
Sanction policy (ii)(C) R 
Information system activity review (ii)(D) R 
Assigned security responsibility (a)(2) R 
Workforce Security (a)(3) Authorization and/or supervision (ii)(A) A 
Workforce clearance procedure (ii)(B) A 
Termination procedures (ii)(C) A 
Information access management (a)(4)|_Isolating healthcare clearinghouse functions (ii)(A) R 
Access authorization (ii)(B) A 
Access establishment and modification (ii)(C) A | 
Awareness and training (a)(5) Security reminders (ii)(A) A 
Protection from malicious software (ii)(B) A 
Log-in monitoring (ii)(C) A 
Password management (ii)(D) A 
Security incident procedures (a)(6) Response and reporting (ii) R 
ee Contingency plan (a)(7) Data backup plan (ii)(A) R 
7 Disaster recovery plan (ii)(B) R 
és Emergency mode operation plan (ii)(C) R 
Testing and revision procedure (ii)(D) A 
Applications and data criticality analysis (ii)(E) A 
Evaluation (a)(8) R 
Business associate contracts and } 
other arrangements (b)(1) Written contract or other arrangement (4) R 
Physical Facility access controls (a)(1) Contingency operations (2)(i) A 
45 CFR §164.310 Facility security plan (2)(ii) A 
Access control and validation procedures (2)(iii) A 
Maintenance records (2)(iv) A 
Workstation use (b) R 
Workstation security (c) R 
Device and media control (d)(1) Disposal (2)(i) R 
Media re-use (2)(ii) R 
Accountability (2)(ii) A 
Data backup and storage (2)(iv) A } 
Technical Access control (a)(1) Unique user identification (2)(i) R i 
45 CFR §164.312 Emergency access procedure (2)/(ii) R 
Automatic log-off (2)(iii) A | 
Encryption and decryption (2)(iv) A 
Audit controls (b) R i 
Integrity (c)(1) Mechanism to authenticate ePHI (2) A } 
Person or entity authentication (d) R { 
Transmission security (e)(1) Integrity controls (2)(i) A | 
Encryption (2)(ii) A 
Organizational requirements | Business associate contracts or Business associate contracts (2)(i) R j 
45 CFR §164.314 other arrangements (a)(1) Other arrangements (2)(ii) R 
Requirements for group health Amend plan documents (2) R 
plans (b)(1) 
Policies and procedures Policies and procedures (a)? R } 
45 CFR §164.316 Documentation (b)(1) Time limit (2)(i) R ; 
Availability (2)(ii) R 
Updates (2)(iii) R | 
| 
| 
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* Four-step Process to Document 
Whether to Implement Addressable 
Implementation Specification 

If an addressable specification is 
not reasonable or is not appropri- 
ate, a covered entity must go 
through a four-step process in order 
to do one of two things: document 
either implementation of an equiva- 
lent measure or document that the 
measure is not applicable to the or- 
ganization.”* This evaluation pro- 
cess, and its resulting documenta- 
tion, are key functions for counsel. 

For each addressable specifica- 
tion, a covered entity must assess 
whether the specification is a rea- 
sonable and appropriate safeguard 
in its environment when analyzed 
with reference to the safeguard’s 
likely contribution to protecting the 
entity's ePHI. Then, as applicable to 
the covered entity, it must either 
implement the implementation 
specification or document why it 
would not be reasonable and appro- 
priate, and, if reasonable, imple- 
ment an equivalent alternative 
measure.” 


4-step Process for Documenting 
Addressable Specifications 


1) Assess whether it is a reason- 
able and appropriate safeguard when 
analyzed with reference to the 
safeguard’s likely contribution to pro- 
tecting the entity's ePHI. Then either: 

2) Implement the specification; or 

3) Document why it would not be 
reasonable and appropriate; and 

4) If reasonable, implement an 
equivalent alternative measure. 


* Documentation Maintenance, 
Updates Present Unique 
Opportunities 

The documentation maintenance 
requirements of the HIPAA security 
rules present another significant op- 
portunity to counsel for covered en- 
tities. Counsel should be mindful 
that the rules require as-needed re- 
view and modification of security 
measures so that reasonable and 
appropriate protection of ePHI are 
continuously provided.” Covered 
entities are also required to periodi- 
cally review and update documen- 
tation, including policies and proce- 
dures, when circumstances affecting 


the security of ePHI change.”* Coun- 
sel should be alert to ensure that 
covered entities comply with these 
important maintenance and updat- 
ing requirements. 


¢ Administrative Safeguards 

The HIPAA security rules require 
covered entities to develop and 
implement policies and procedures 
addressing primary areas of empha- 
sis, called “safeguards.” Safeguards, 
together with their accompanying 
implementation specifications, must 
be implemented. Administrative 
safeguards” are administrative ac- 
tivities to manage the selection, de- 
velopment, implementation, and 
maintenance of security measures” 
to protect ePHI and to manage the 
workforce in relation to protecting 
ePHI.” They consist of policies, pro- 
cedures, and administrative actions 
for maintaining security measures 
and managing the workforce.” 


* HIPAA Security Management Standard 
Focuses on Security Violations 

The security management stan- 
dard is designed to ensure preven- 
tion, detection, containment, and 
correction of security violations.” 
Security management begins with 
a risk analysis and assessment, re- 
quires sanctions, and necessarily 
involves ongoing reviews. The secu- 
rity management standard has an 
internal tension because it requires 
policies and procedures to ensure 
appropriate access*® to ePHI on the 
one hand while preventing inappro- 
priate access on the other hand.* It 
has implementation specifications 
that include risk analysis, risk man- 
agement, sanctions, and informa- 
tion system activity review.** 

The implementation specification 
governing risk analysis calls for cov- 
ered entities to conduct an accurate 
and thorough assessment of the po- 
tential risks and vulnerabilities to 
the confidentiality, integrity, and 
availability of ePHI.* The risk man- 
agement implementation specifica- 
tion requires measures sufficient to 
reduce risks and vulnerabilities to 
a reasonable and appropriate 
level.** The implementation specifi- 
cation involving sanctions man- 


dates appropriate sanctions against 
workforce members who fail to com- 
ply with the covered entity’s secu- 
rity policies and procedures.” Infor- 
mation system activity review is an 
implementation specification of the 
security management standard. Un- 
der the rules, an information system 
is defined as an interconnected set 
of information resources under di- 
rect management and control that 
shares common functionality.** A 
“system” commonly includes hard- 
ware, software, information, data, 
applications, communications, and 
people. The rules require informa- 
tion system activity reviews through 
procedures such as audit logs, access 
reports, and security incident*® 
tracking reports.*® Under the rule, 
regular reviews of information sys- 
tem records are required.*! This ef- 
fort requires appropriate policies 
and procedures and implicates the 
technology needed to create audit 
logs, access reports, and incident 
tracking reports. 


* Designate Security Officer to 
Comply With Assigned Security 
Responsibility Standard 

Under the standard for assigning 
security responsibility, a covered 
entity must designate a security of- 
ficial responsible for developing and 
implementing HIPAA security poli- 
cies and procedures for the covered 
entity.*? The security official can be 
a member of the workforce. Al- 
though HIPAA privacy officers are 
prime candidates for the position of 
security official, counsel for the cov- 
ered entity can certainly perform 
each of these functions. 


¢ Workforce Security Standard 
Addresses Getting, Limiting Access 
The workforce standard requires 
policies and procedures to ensure 
appropriate access to ePHI by all 
members of the covered entity’s 
workforce while preventing inappro- 
priate access at the same time.* 
This standard has specifications re- 
quiring procedures for authorization 
or supervision of workforce mem- 
bers who work with ePHI or who 
work in locations where ePHI might 
be accessed; procedures to deter- 
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mine that access of a workforce 
member to ePHI is appropriate; 
and policies and procedures for ter- 
minating access to ePHI when em- 
ployment ends or if access by a 
workforce member to ePHI is in- 
appropriate.** 


* Information Access Management 
Standard 

The information access manage- 
ment standard requires policies 
and procedures authorizing access 
to ePHI consistent with the HIPAA 
privacy rules at 45 CFR §164.500 
et seq.* This rule implicates the 
“minimum necessary” provisions of 
the HIPAA privacy rule** under 
which covered entities are required 
to limit PHI to the minimum nec- 
essary to accomplish the intended 
purpose of the intended use or dis- 
closure. 

Clearinghouse functions* of a 
covered entity, if any, must be iso- 
lated—“firewalled,” for example— 
from the remainder of the organi- 
zation.** Two implementation 
specifications must also be consid- 
ered in the context of this standard: 
access authorization and access 
establishment and modification.® 
Simply stated, access authoriza- 
tion involves developing and 
implementing criteria to control 
access to ePHI through worksta- 
tions,*! transactions, programs, 
processes, or any other mecha- 
nism.*” These criteria should iden- 
tify personnel needing access and 
what PHI is accessible. Access cri- 
teria can be user-based,°*’ role- 
based, or context-based. Once au- 
thorization is established and 
documented, the process of actu- 
ally accessing ePHI should be 
documented, for example, areas to 
which access is granted; usable 
equipment; permitted applications; 
accessible types of data; and func- 
tion limitations, if any. 

Counsel should develop policies 
and procedures requiring that per- 
sonnel who authorize access 
should also review and approve 
access authorizations. Counsel 
should also be mindful that the 
documents used for access autho- 
rization may also form an explicit 


agreement whereby understand- 
ing of applicable policies and pro- 
cedures is acknowledged, training 
is confirmed, rules of conduct are 
set forth, sanctions for violations 
are set forth, and other employ- 
ment-related issues may be ad- 
dressed. 

Policies and procedures address- 
ing access modification should 
state circumstances under which 
rights to access workstations, ter- 
minals, processes, applications, 
etc., will be modified.** These par- 
ticular policies and procedures can 
be particularly sensitive under cir- 
cumstances involving layoffs, ter- 
minations, and other situations 
where a workforce member’s inter- 
ests may be adverse to the covered 
entity. 


* Security Awareness and Training 
Standard 

Unless the workforce is made 
aware of, trained, and reminded 
about the covered entity’s security 
policies and procedures, the best 
drafting efforts of counsel will be 
for naught. Standards for HIPAA 
security awareness and training 
requirements” are similar to train- 
ing requirements for HIPAA pri- 
vacy” in terms of general training 
about policies and procedures. Like 
the HIPAA privacy rules, the secu- 
rity rules require awareness and 
training for all members of the 
workforce, including manage- 
ment.*” 

The implementation specifica- 
tions involving security awareness 
and training require periodic up- 
dates,°® another area in which 
counsel should schedule and par- 
ticipate; procedures for guarding 
against, detecting, and reporting 
malicious software;*® procedures 
for monitoring log-in attempts and 
reporting discrepancies;® and pro- 
cedures for creating, changing, and 
safeguarding passwords"! (confi- 
dential authentication information 
composed of a string of charac- 
ters®). 


* Security Incident Procedures 
Standard 
Under the security incident stan- 
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dard, covered entities are required 
to implement policies and proce- 
dures to address security inci- 
dents®—unauthorized access, use, 
disclosure, modification, or de- 
struction of information or inter- 
ference with system operations, 
successful or otherwise.™ The inci- 
dent procedure standard has a 
single implementation specifica- 
tion with three separate parts: 
identify and respond to suspected 
or known security incidents; miti- 
gate harmful effects of security in- 
cidents; and document incidents 
and outcomes.® 


Security Incident Policy 
and Procedure Checklist 


Identify security incidents 

/¥ Describe responses to security 
incidents 

/Y Describe mitigation efforts 

Require incident documentation 

Require outcome documentation 


* HIPAA Contingency Plan 
Standard Requires Plans for 
Emergencies or Events that Affect 
ePHI 

The contingency plan standard re- 
quires covered entities to establish 
and implement policies and proce- 
dures for responding to emergencies 
and other circumstances that affect 
ePHI such as fire, vandalism, system 
failure, and any natural disaster that 
damages systems containing ePHI.® 
The contingency planning rule has 
three required and two implementa- 
tion specifications. A data backup 
plan, a disaster recovery plan, and 
an emergency mode plan are re- 
quired.® Testing and revisions pro- 
cedures, as well as applications and 
data criticality analysis, are addres- 
sable.® The data backup plan must 
have procedures to ensure that the 
covered entity creates and maintains 
retrievable exact copies of ePHI.® 
Counsel in Florida are accustomed 
to natural disasters such as hurri- 
canes but other circumstances such 
as extensive forest fires can create 
situations where disaster recovery 
plans must be implemented. When 
disasters occur, covered entities may 
not be able to perform critical func- 
tions for extended periods of time. 
Disaster recovery plans must have 


2 

j 

| 

i 

| 

| 

f 


procedures to restore any loss of 
data.” Covered entities must estab- 
lish and implement procedures to 
enable continuation of critical busi- 
ness processes for protection of the 
security of ePHI while operating in 
emergency mode.” An addressable 
implementation specification re- 
quires procedures for periodic test- 
ing and revision of contingency 
plans.” Also addressable is the ap- 
plications and data criticality 
analysis implementation specifica- 
tion.’* This effort involves assessing 
applications (software and other 
means of processing information) 
used to perform work and the im- 
pact (criticality) on the organization 


if one or all of the applications us- 
ing ePHI were lost or compromised. 
In other words, the relative critical- 
ity of specific applications and data 
in support of other contingency plan 
components must be assessed. The 
process identifies potential ways ap- 
plications might fail and predicts 
the consequences. The more critical 
an application, the higher priority 
an application will have during res- 
toration and recovery. 


* Covered Entities Required to 
Evaluate Policies and Procedures 
The important evaluation stan- 
dard requires periodic technical 
and nontechnical evaluations of 


how the covered entity’s policies 
and procedures meet the require- 
ments of the HIPAA security rule. 
The initial evaluation is to be 
based on the HIPAA security stan- 
dards. Subsequent evaluations are 
to be conducted in response to en- 
vironmental or operational 
changes that affect security of 
ePHI.” This is yet another area 
that can be scheduled, managed, 
and implemented by counsel for 
the covered entity. 


* HIPAA Security Physical 
Safeguards 

Physical safeguards are physical 
measures, plus policies and proce- 
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Practice Tips 


/“ Counsel should be mindful that documentation availability can be 
achieved electronically or in hard copy. If electronic, the documenta- 
tion must be accessible and accurate. 

/ Acovered entity may change its HIPAA security policies and proce- 
dures at any time. However, changes must be documented and imple- 
mented in accordance with the HIPAA security rule. 


dures, to protect a covered entity’s 
electronic information systems and 
related building and equipment 
fromm natural and environmental 
hazards and unauthorized intru- 
sion.”> The second of three major 
safeguards, its competing goals re- 
quire a covered entity to imple- 
ment policies and procedures to 
limit physical access to its elec- 
tronic information systems, and 
the facility” or facilities where 
housed on the one hand, while en- 
suring that only properly autho- 
rized access is allowed on the other 
hand.” Physical safeguards pre- 
vent unauthorized access and in- 
volve workstations, computers, di- 
sasters and hazards, equipment, 
rooms, and buildings.” 


* Facility Access Controls 
Standard 

The facility access controls stan- 
dard has four implementation 
specifications. The one for contin- 
gency operations requires proce- 
dures that allow facility access in 
support of restoration of lost data 
under a disaster recovery plan. It 
also requires an emergency mode 
operation plan.” The facility secu- 
rity plan implementation specifi- 
cation requires policies and proce- 
dures to safeguard the facility and 
equipment from unauthorized 
physical access, tampering, and 
theft.®° The implementation speci- 
fication for access control and vali- 
dation procedures requires proce- 
dures to control and validate 
access to facilities, including visi- 
tors, based on their role or func- 
tion.* It also covers control of ac- 
cess to software programs for 
testing and revision.** The imple- 
mentation specification for main- 
tenance records requires policies 
and procedures to document re- 


pairs and modifications to physi- 
cal components of a facility related 
to security such as hardware, walls, 
doors, and locks.** 


* Workstation Use and 
Security Standards 

Separate standards govern use 
and security of workstations. The 
workstation use standard requires 
policies and procedures specifying 
proper functions to be performed 
on workstations, the manner in 
which those functions are to be per- 
formed, and the physical attributes 
surrounding specific workstations 
or class of workstations that can 
access ePHI.* The workstation se- 
curity standard requires physical 
safeguards for all workstations 
that access ePHI in order to con- 
fine and restrict access to autho- 
rized users.* 


* Device and Media Controls 
Standard 

This standard requires policies 
and procedures governing not only 
receipt and removal of hardware 
and electronic media that contain 
ePHI into and out of the facility but 
also the movement of these items 
within the facility.*° The implemen- 
tation specification dealing with 
device and media disposal requires 
policies and procedures to address 
final disposition of ePHI and the 
hardware or electronic media on 
which it is stored.*’ Under the 
implementation specification for 
media re-use, a covered entity 
must have procedures for removal 
of ePHI from electronic media be- 
fore the media are made available 
for re-use.** Implementation speci- 
fications require maintaining a 
record of the movements of hard- 
ware and electronic media and any 
person responsible for them*® and 
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creation of data backup and stor- 
age by requiring creation of a re- 
trievable exact copy of ePHI when 
needed but before equipment is 
moved.” 


* HIPAA Technical Safeguards 

Technical safeguards,*' the third 
major HIPAA safeguard, are to- 
gether the technology and the 
policy and procedures for its use 
that protect and control access to 
ePHI.” 


* Access Control Standard 

This standard requires policies 
and procedures for electronic infor- 
mation systems that maintain 
ePHI so that access is allowed only 
to those persons or software pro- 
grams that have been granted ap- 
propriate access rights.** Imple- 
mentation specifications for access 
control deal with unique user iden- 
tification, emergency access proce- 
dures, automatic log-off, encryp- 
tion,** and decryption. To comply 
with implementation specifica- 
tions, a covered entity must assign 
a unique name and/or number to 
identify and track user identity® 
and establish and implement pro- 
cedures for obtaining necessary 
ePHI during an emergency.” 
Implementation specifications also 
involve procedures to terminate an 
electronic session after a predeter- 
mined time of inactivity®’ and 
implementation of a mechanism to 
encrypt and decrypt ePHI.% 


* Audit Controls, Integrity, 
Authentication, and Transmission 
Security Standards 

The audit controls standard re- 
quires implementation of hard- 
ware, software, and/or procedural 
mechanisms that record and exam- 
ine activity in information systems 
that contain or use ePHI.” The in- 
tegrity standard requires imple- 
mentation of policies and proce- 
dures to protect ePHI from 
improper alteration or destruc- 
tion.'°° To authenticate’ elec- 
tronic PHI, the implementation 
specification requires implementa- 
tion of electronic mechanisms to 
corroborate that ePHI has not been 
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altered or destroyed in an unautho- 
rized manner.'” The “person or en- 
tity authentication” standard re- 
quires procedures to verify that a 
person or entity seeking access to 
ePHI information is the one 
claimed.'** The transmission stan- 
dard requires implementation of 
measures to guard against unautho- 
rized access to ePHI transmitted 
over an electronic communications 
network.’ The implementation 
specifications for integrity controls 
require measures to ensure that 
electronically transmitted ePHI is 
not improperly modified without 
detection until disposed of’ and a 
mechanism to encrypt ePHI as ap- 
propriate.'”° 


* Standards, Requirements for 
Business Associate Contracts 
and Other Arrangements 

A covered entity may permit a 
business associate!” to create, re- 
ceive, maintain, or transmit ePHI on 
the covered entity’s behalf but only 


if the covered entity receives certain 
“satisfactory assurances” that the 
business associate will appropri- 
ately safeguard the information.'” 
Unless exempt,'® satisfactory as- 
surances must be documented by a 
written agreement, or other ar- 
rangement that meets applicable 
requirements such as a memoran- 
dum of law or governing laws with 
requirements that satisfy HIPAA 
security requirements. Although the 
security rule requires business as- 
sociate agreements when business 
associates are utilized,'!® the mini- 
mum requirements of the contract 
(or other arrangement) between a 
covered entity and its business as- 
sociate will depend on whether both 
are governmental entities. The rules 
set out the required terms and con- 
ditions''! when both are governmen- 
tal entities.'” 

Required terms and conditions for 
all other business associate agree- 
ments include the following: 

1) Implement safeguards that 
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reasonably and appropriately pro- 
tect the confidentiality, integrity, 
and availability of ePHI it creates, 
receives, maintains, or transmits on 
behalf of the covered entity as re- 
quired by the HIPAA privacy 

2) Ensure that any agent, includ- 
ing a subcontractor, to whom it pro- 
vides ePHI likewise agrees to imple- 
ment reasonable and appropriate 
safeguards to protect it;'"™ 

3) Report to the covered entity 
any security incident to the covered 
entity;'” and 

4) Authorize termination!’ of the 
business associate agreement by the 
covered entity if the business asso- 
ciate violates a material term of the 
agreement.'" 


¢ Standards for HIPAA Security 
Policies and Procedures 

HIPAA security policies and pro- 
cedures are not optional; they are 
mandatory.'"* As noted earlier, a cov- 
ered entity may use any security 
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measure that allows it to reason- 
ably and appropriately implement 
the HIPAA standards and imple- 
mentation specifications.''® In de- 
ciding which security measures to 
use, four factors must be taken into 
consideration: size, complexity, and 
capabilities; technical infrastruc- 
ture, hardware and software secu- 
rity capabilities; costs; and prob- 
ability and criticality of risks to 
ePHI.'*° Although these factors are 
to be taken into consider- 


In addition to retention require- 
ments, documentation is to be 
made available to those respon- 
sible for implementing the policies 
and procedures.'”> Adding further 
to the potential added value of pro- 
active counsel is the implementa- 
tion specification that mandates 
periodic documentation reviews, 
and updates as needed, in response 
to environmental operational 
changes affecting the security of 


the April 20, 2005, HIPAA security 
compliance date, and then moni- 
toring covered entity compliance, 
counsel can provide invaluable as- 
sistance and advice to covered en- 
tity clients. O 


' Rules implementing the Health In- 
surance Portability and Accountabil- 
ity Act of 1996 (“HIPAA”) are found 
in 45 C.F.R. subch. C. The HIPAA se- 
curity rules discussed in this article 
are found in 45 C.F.R. §164.302 et seq. 

2 45 C.F.R. §160.103. 


ation, the HIPAA security 
policy and procedure rule™! 
is not to be construed to per- 
mit or excuse an action that 


HIPAA Security at a Glance 


HIPAA Security rules govern ePHI - protected health 
information transmitted by or maintained in elec- 


3 45 C.F.R. §164.302. 

Confidentiality, as defined 
in 45 C.F.R. §164.304, is when 
data or information is not 
made available or disclosed to 
unauthorized persons or pro- 


violates any other standard, | tronic media. When information is stripped of cer-| cesses. 


implementation specifica- } tain information, it becomes “de-identified” and no 


tion or other HIPAA secu- [longer protected. 


rity rule requirement. Tac- 


tically, HIPAA security |WhenePHlis involved, a covered entity must com- 
ply with HIPAA Standards, Implementation Specifi- 
cations, and requirements. 


policies and procedures 
must guide the workforce. 
Strategically, they may 
serve an important eviden- 
tiary role in demonstrating 
the organization’s commit- 
ment and good faith compli- 
ance efforts. 


* HIPAA Security Standard 
for Documentation 
Addresses Retention and 


The HIPAA Security compliance date for all covered 
entities except for small health plans is April 20, 
2005. Small health plans must comply by April 20, 
2006. 


HIPAA rules govern “covered entities” — virtually all 
healthcare plans, healthcare clearinghouses, and 
healthcare providers who transmit HIPAA transac-| 
tions electronically. Many employers are covered en- 
tities because they are “health plans” as defined by 


Updates HIPAA rules. 


Documentation of HIPAA 


security policies and proce- | Among other things, HIPAA Security rules require a 
covered entity to protect against any reasonably an- 
which counsel can provide | ticipated threat or hazard and to ensure the confi- 
added value to covered en- | dentiality, integrity and availability of a// ePHI. 


dures is another area in 


tities. For example, the 


5 Integrity means data or in- 
formation that have not been 
altered or destroyed in an un- 
authorized manner. See 45 
C.F.R. §164.304. 

® Under 45 C.F.R. §164.304, 
availability means data or in- 
formation is accessible and 
usable upon demand by an au- 
thorized person. 

745 C.F.R. §164.306(a)(1). 

5 45 C.F.R. §164.306(a)(2). 

°45 C.F.R. §164.306(a)(3). 

10 45 C.F.R. §164.500 et seq. 

45 C.F.R. §164.306(a)(4). 

45 C.F.R. §164.306(b)(1). 

5.45 C.F.R. §164.306(b)(2)(i)— 


445 C.F.R. §164.316(a). 

1545 C.F.R. §164.308. 

1645 C.F.R. §164.310. 

745 C.F.R. §164.312. 

1845 C.F.R. §164.314. 

1945 C.F.R. §164.316 . 

2045 C.F.R. §164.306(d)(1). 

21 A matrix in C.F.R. Part 164, 
subch. C, Appendix A contains 
a similar but less extensive 
list. 


documentation standard 

requires a covered entity to main- 
tain the policies and procedures 
that will be implemented to com- 
ply with the HIPAA security rule 
in written (which may be elec- 
tronic) form.'*? If an action, activ- 
ity, or assessment is required to be 
documented, a covered entity must 
maintain a written (or electronic) 
record of the action, activity, or as- 
sessment.’* In terms of formulat- 
ing a retention policy for HIPAA 
security purposes, policies, and 
procedures must be retained, in ei- 
ther electronic or written format, 
six years from the date created or 
last in effect, whichever is later.!”* 


ePHI.'*° Compliance by a covered 
entity with this requirement is vir- 
tually certain to involve legal 
counsel. 


Conclusion 

HIPAA security rules are perva- 
sive in terms of their impact and 
effect because they govern so many 
covered entities and their patients. 
Moving forward with HIPAA secu- 
rity compliance provides a unique 
opportunity for counsel to provide 
added value in addition to services 
customarily rendered on behalf of 
covered entities. By preparing poli- 
cies and procedures in advance of 
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22 The HIPAA rules do not 
explicitly cast “policies and proce- 
dures and documentation” as HIPAA 
security “safeguards,” but only as “re- 
quirements.” Because they actually 
can and do function as safeguards, 
they have been categorized that way 
in this table. 

45 C.F.R. §164.306(d)(3). 

24 45 C.F.R. §164.306(d)(3)(A)-(B). 

45 C.E.R. §164.306(e). 

26 45 C.F.R. §164.316(b)(2)(iii). 

27 Administrative safeguards are ad- 
ministrative activities (actions, poli- 
cies, procedures) to manage the selec- 
tion, development, implementation, 
and maintenance of security mea- 
sures to protect ePHI and to manage 
the conduct of the workforce in rela- 
tion to protection of that information. 
See 45 C.F.R. §164.304. 

*8 Security measures are all of the ad- 
ministrative, physical, and technical 
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safeguards in an information system. 
See 45 C.F.R. §164.304. 

29 45 C.F.R. §164.304. 

30 45 C.F.R. §164.308. 

31 45 C.F.R. §164.308(a)(1)(i). 

32 Access is defined in 45 C.F.R. 
§164.304 as the ability to read, write, 
modify, or communicate data, commu- 
nicate data or information, or other- 
wise use any system resource. The 
definition does not, however, apply to 
the term as used in the HIPAA pri- 
vacy rules. 

3345 C.F.R. §164.308(a)(3)(i). 

34 45 C.F.R. §164.308(a)(1)(ii)(A)-(D). 

35 45 C.F.R. §164.308(a)(1)(ii)(A). 

36 45 C.F.R. §164.308(a)(1)(ii)(B). 

37 45 C.F.R. §164.308(a)(1)(ii)(C). 

38 45 C.F.R. §164.304. 

39 Under 45 C.F.R. §164.304, a secu- 
rity incident is an attempted, or suc- 
cessful, unauthorized access, use, dis- 
closure, modification, or destruction 
of information. The term also includes 
interference with system operations 
in an information system. 

40 45 C.F.R. §164.308(a)(1)(ii)(D). 

4145 C.F.R. §164.308(a)(1)(ii)(D). 

45 C.F.R. §164.308(a)(2). 

4345 C.F.R. §164.308(a)(3)(i). 

44 45 C.F.R. §164.308(a)(3)(ii)(A)-(C). 

* 45 C.F.R. §164.308(a)(4)(i). 

46 45 C.F.R. §164.502(b). 

‘7 Healthcare clearinghouse, as de- 
fined in 45 C.F.R. §160.103, means a 
public or private entity, including a 
billing service, repricing company, 
community health management infor- 
mation system, or community health 
information system, and “value- 
added” networks and switches, that 
does either of the following functions: 
1) processes or facilitates the process- 
ing of health information received 
from another entity in a nonstandard 
format or containing nonstandard 
data content into standard data ele- 
ments or a standard transaction; 2) 
receives a standard transaction from 
another entity and processes or facili- 
tates the processing of health infor- 
mation into nonstandard format or 
nonstandard data content for the re- 
ceiving entity. 

48 45 C.F.R. §164.308(a)(4)(ii)(A). 

49 45 C.F.R. §164.308(a)(4)(i)(B). 

50 45 C.F.R. §164.308(a)(4)(ii)(C). 

51 Workstation is defined in 45 C.F.R. 
164.304 as an electronic computing 
device (laptop or desktop computer, 
for example) or any other device that 
performs similar functions. The term 
includes electronic media stored in its 
immediate environment. 

52 45 C.F.R. §164.308(a)(4)(ii)(B). 

53 45 C.F.R. §164.304 defines user as 
a person or entity with authorized ac- 
cess. 

54 45 C.F.R. §164.308(a)(4)(ii)(C). 

55 45 C.F.R. §164.308(a)(5). 

56 45 C.F.R. §164.530(b). 

57 45 C.F.R. §164.308(a)(5)(i). 

58 45 C.F.R. §164.308(a)(5)(ii)(A). 

59 45 C.F.R. §164.308(a)(5)(ii)(B). Ma- 
licious software is defined at 45 C.F.R. 


§164.304 as software (viruses, for ex- 
ample) designed to damage or disrupt 
a system. 

60 45 C.F.R. §164.308(a)(5)(ii)(C). 

61 45 C.F.R. §164.308(a)(5)(ii)(D). 

® 45 C.F.R. §164.304. 

83 45 C.F.R. §164.308(a)(6). 

64 45 C.F.R. §164.304. 

65 45 C.F.R. §164.308(a)(6)(ii). 

86 45 C.F.R. §164.308(a)(7)(i). 

87 45 C.F.R. §164.308(a)(7)(ii)(A)(C). 
68 45 C.F.R. §164.308(a)(7)(ii). 

69 45 C.F.R. §164.308(a)(7)(ii)(A). 

7 45 C.F.R. §164.308(a)(7)(ii)(B). 

1 45 C.F.R. §164.308(a)(7)(ii)(C). 

72 45 C.F.R. §164.308(a)(7)(ii)(D). 

3 45 C.F.R. §164.308(a)(7)(ii)(E). 

4 45 C.F.R. §164.308(a)(8). 

% 45 C.F.R. §164.304. 

76 Under 45 C.F.R. §164.304, facility 
is defined to include not only the 
physical premises but also the inte- 
rior and exterior of a building or 
buildings. 

7 45 C.F.R. §164.310(a)(1). 

78 45 C.F.R. §164.310. 

79 45 C.F.R. §164.310(a)(2)(i). 

80 45 C.F.R. §164.310(a)(2)(ii). 

81 45 C.F.R. §164.310(a)(2)(iii). 

Td. 

83 45 C.F.R. §164.310(a)(2)(iv). 

84 45 C.F.R. §164.310(b). 

85 45 C.F.R. §164.310(c). 

86 45 C.F.R. §164.310(d)(1). 

87 45 C.F.R. §164.310(d)(2)(i). 

88 45 C.F.R. §164.310(d)(2)(ii). 

89 45 C.F.R. §164.310(d)(2)(iii). 

9° 45 C.F.R. §164.310(d)(2)(iv). 

45 C.E.R. §164.304. 

45 C.F.R. §164.312. 

93 45 C.F.R. §164.312(a)(1). 

°* Encryption is defined at 45 C.F.R. 
§164.304 as use of an algorithmic pro- 
cess to transform data into a form 
where there is a low probability of as- 
signing meaning without use of a con- 
fidential process or key. 

% 45 C.F.R. §164.312(a)(2)(i). 

96 45 C.F.R. §164.312(a)(2)(ii). 

97 45 C.F.R. §164.312(a)(2)(iii). 

45 C.F.R. §164.312(a)(2)(iv). 

°° 45 C.F.R. §164.312(b). 

100 45 C.F.R. §164.312(c)(1). 

101 Under 45 C.F.R. §165.304, authen- 
tication means corroboration that a 
person is the one claimed. 

102 45 C.F.R. §164.312(c)(2). 

103 45 C.F.R. §164.312(d). 

104 45 C.F.R. §164.312(e). 

105 45 C.F.R. §164.312(e)(2)(1). 

106 45 C.F.R. §164.312(e)(2)(ii). 

107 45 C.F.R. §160.103. 

108 45 C.F.R. §164.308(b)(1). 

109 Under 45 C.F.R. §164.308(b)(2), the 
requirements of the business associ- 
ate agreement standard do not apply 
to transmission by a covered entity of 
ePHI to a health care provider con- 
cerning the treatment of an indi- 
vidual; transmission of ePHI by a 
group health plan, HMO, or health 
insurer on behalf of a group health 
plan to a sponsor; or to transmission 
of ePHI from or to other agencies pro- 
viding certain services when the cov- 


ered entity is a health plan that is a 
government program providing pub- 
lic benefits. 

1045 C.F.R. §164.314(b) contains 
standards and implementation speci- 
fications: applicable to group health 
plans. 

11 45 C.F.R. §164.314(a)(2)(i) or 45 
C.F.R. §164.314(a)(2)(ii). 

Rule 45 C.F.R. §164.314(a)(2)(ii) 
sets out additional specific required 
provisions if the covered entity and its 
business associate both are govern- 
mental entities. Subsections (b)(1) and 
(2) of the rule address standards and 
implementation Specifications for 
group health plans. 

13 45 C.F.R. §164.314(a)(2)(i)(A). 

4 45 C.F.R. 164.314(a)(2)(i)(B). 

15 45 C.F.R. 164.314(a)(2)(i)(C). 

16 Under 45 C.F.R. §164.314(a)(1)(ii) 
a covered entity is not in compliance 
with HIPAA privacy standards in 45 
C.F.R. §164.502(e) and 45 C.F.R. 
§164.314(a) if it knew of a pattern of 
activity or practice of the business 
associate that constituted a material 
breach or violation of the business 
associate’s obligation under the con- 
tract or other arrangement, unless 
the covered entity took reasonable 
steps to cure the breach or end the 
violation, as applicable. If such steps 
were unsuccessful, the covered entity 
is required to terminate the contract 
or arrangement, if feasible; or if ter- 
mination is not feasible, report the 
problem to the HHS Secretary. Fur- 
thermore, a covered entity that vio- 
lates the satisfactory assurances it 
provides as a business associate to 
another covered entity will not be in 
compliance with this standard and 45 
C.F.R. §164.314(a). 

"7 45C.F.R. §164.314(a)(2)(i)(D). 

18 45 C.F.R. §164.316 . 

119 45 C.F.R. §164.306(b)(1). 

20 45 C.F.R. §164.306(b)(2). 

21 45 C.F.R. §164.316. 

22 45 C.F.R. §164.316(b)(1)(i). 

23 45 C.F.R. §164.316(b)(1)(ii). 

4 45 C.F.R. §164.316(b)(2)(i). 

5 45 C.F.R. §164.316(b)(2)(ii). 

26 45 C.F.R. §164.316(b)(2)(iii). 
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Appellate Practice 


Principles and Pitfalls of Preservation of Error 


ppellate courts are reac- 

tive, addressing only er- 

rors on matters actually 

ruled upon by the lower 
tribunal.' “In the absence of juris- 
dictional or fundamental error, it is 
axiomatic that it is the function of 
the appellate court to review errors 
allegedly committed by trial courts, 
not to entertain for the first time 
on appeal issues which the com- 
plaining party could have, and 
should have, but did not, present to 
the trial court.”’ Because appellate 
courts do not address matters in the 
first instance, a damaging blow to 
an otherwise powerful appellate ar- 
gument is the trial counsel’s failure 
to preserve the argument for fur- 
ther review. Accordingly, preserving 
error is a critical component of the 
appellate process. 

An appellate court’s reviewing 
role originated as part of the com- 
mon law tradition and represents 
a fundamental distinction from 
trial courts. Requiring litigants to 
preserve error before the lower tri- 
bunal maintains the integrity of the 
judicial process by ensuring that 
the lower tribunal has the oppor- 
tunity to correct errors. Despite the 
apparent simplicity of this prin- 
ciple, however, the method for pre- 
serving error varies based upon the 
nature of the proceeding and the 
procedural posture. Therefore, a 
litigant must be aware of the dif- 
ferences and handle such matters 
specifically and contemporaneously. 
While it is impossible to dictate 
exact procedures for every situa- 
tion, this article outlines and exam- 
ines certain methods of preserving 


by Jack R. Reiter 


Because appellate 
courts do not address 
matters in the first 
instance, a damaging 
blow to an otherwise 
powerful appellate 
argument is the trial 
counsel's failure to 


preserve the argument 


for further review. 


matters for review in the civil con- 
text and highlights preservation 
principles and pitfalls.* 


Pleadings 

Preservation of error begins 
when a plaintiff files a complaint, 
setting forth allegations and legal 
claims that define the universe of 
litigation. To preserve a claim on 
appeal that a complaint does not 
state a cause of action, defendants 
must challenge the complaint’s suf- 
ficiency through a motion to dismiss 
at the trial level.‘ 

On the other hand, when facing 
a motion to dismiss, parties must 
specifically identify any proposed 
amendment.’ Merely requesting 
the court to allow an amended com- 
plaint, without specifying the 
amendment, may not preserve a 
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challenge to the trial court’s dis- 
missal with prejudice.°® 


The Contemporaneous and 
Specific Objection 

During trial, objections must be 
contemporaneous. The contempora- 
neous objection is one of the hall- 
marks of preservation because it 
maintains the trial court’s role as 
the principal arbiter of legal issues 
and the appellate court’s role as a 
court of review. As the Florida Su- 
preme Court observed: 
[T]he contemporaneous objection re- 
quirement [goes] to the heart of the 
common law tradition and the adver- 
sary system. It affords an opportunity 
for correction and avoidance in the trial 
court in various ways: it gives the ad- 
versary the opportunity either to avoid 
the challenged action or to present a 
reasoned defense of the trial court’s ac- 
tion; and it provides the trial court with 
the alternative of altering or modifying 
a decision or of ordering a more fully 
developed record for review.’ 


In addition to being contempora- 
neous, a trial objection must also be 
specific.* “To be preserved for appeal, 
‘the specific legal ground upon which 
a claim is based must be raised at 
trial and a claim different than that 
will not be heard on appeal.” An 
appellate court will not consider any 
ground for objection to evidence not 
presented to the trial court.’° While 
specific legal grounds must be 
raised, if an objection captures the 
“essence” of the argument, it may be 
sufficient to preserve error.'! 


Motions in Limine 

If sensitive evidentiary issues 
will likely arise during trial, it is 
prudent to file a motion in limine 


3 
As 
| 
{ 
| 
H 
| 
j 
3 
| 
as 
| 
| 
i 


to preemptively address such mat- 
ters. Prior to 2003, a motion in 
limine would not, standing alone, 
automatically preserve review of a 
claim on appeal that the trial court 
erred by admitting the evidence 
challenged in the motion. Concomi- 
tantly, prior to 2003, a party who suf- 
fered exclusion of evidence in limine 
still needed to either proffer the evi- 
dence or attempt to introduce it at the 
critical phase during trial to preserve 
a claim that the trial court erred by 
excluding the evidence.'” 

A recent evidentiary amendment, 
however, may significantly reduce 
the number of steps necessary to 
preserve error related to admission 
of evidence. §90.104(1)(b)(2008). 
According to the amendment, if the 
trial court rules on an issue pertain- 
ing to admission of evidence in 
limine or during trial, any error re- 
lated to the admission or exclusion 
of such evidence is preserved with- 
out any further attempts to intro- 
duce—or exclude—the specific evi- 


dence. As the amended statute pro- 
vides: “If the court has made a de- 
finitive ruling on the record admit- 
ting or excluding evidence, either at 
or before trial, a party need not re- 
new an objection or offer of proof to 
preserve a claim of error for ap- 
peal.” 

Although the statute appears to 
eliminate steps historically neces- 
sary to preserve error, as at least two 
courts have observed, the statute 
poses a potential trap for the unwary. 

Depending on its interpretation, 
§90.104, as amended, will override 
an existing body of case authority 
regarding the appropriate way to 
preserve evidentiary objections." 
This raises a separation of powers 
issue and calls into question 
whether the legislature has the 
power to enact evidentiary require- 
ments traditionally left to the judi- 
ciary. In Mallory v. State, 866 So. 2d 
127 (Fla. 4th DCA 2004), the Fourth 
District Court of Appeal opined that 
if the foregoing amendment is 


deemed procedural, it would im- 
properly encroach on the Florida 
Supreme Court’s rule-making au- 
thority.’° The court ruled that if the 
amendment is deemed a procedural 
rule, the Florida Supreme Court 
should adopt it, noting that the prior 
preservation rule may have “out- 
lived its usefulness.” 
Conversely, the Fifth District 
Court of Appeal delivered a more 
foreboding perspective. In Crumbley 
v. State, No. 5D03-2326, 2004 WL 
1228356 (Fla. 5th DCA June 4, 
2004), the Fifth District analyzed 
the amendment and noted the tra- 
ditional contemporaneous objection 
requirement." The court concluded 
that §90.104 addresses a purely pro- 
cedural issue and that such matters 
are relegated to the Florida Su- 
preme Court pursuant to Fla. Const. 
Art. V, §2(a).'* The Fifth District sug- 
gested that unless and until the 
Florida Supreme Court adopts the 
statute as a rule governing judicial 
procedure, litigants should not rely 
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solely on a motion in limine to pre- 
serve evidentiary objections. The 
court’s dicta suggests that a party 
must continue to interpose a contem- 
poraneous objection during trial or, on 
the other hand, attempt to introduce 
or proffer the evidence, notwithstand- 
ing a definitive ruling in limine. 

Even if adopted, tactical issues 
may make the amendment imprac- 
tical. The amendment purports to 
eliminate the need to make an evi- 
dentiary proffer or attempt to intro- 
duce evidence previously excluded 
in limine to preserve a party’s ar- 
gument on appeal.’’ An evidentiary 
proffer, however, allows both the 
trial and appellate courts to view 
the evidence within the context of 
the facts and law presented. Evi- 
dence in a vacuum may appear to 
be irrelevant or unduly prejudicial 
but when proffered at a critical point 
at trial, that same evidence may 
appear relevant and admissible, 
particularly if a party elicits previ- 
ously unknown facts. The absence 
of the proffer may diminish an ap- 
pellate court’s interpretation of the 
value of the evidence.” Therefore, a 
litigant who seeks admission of evi- 
dence excluded pretrial may want 
to make an evidentiary proffer at 
the appropriate juncture during pre- 
sentation of evidence, notwithstand- 
ing the pretrial ruling.” 

Although not addressed by courts 
analyzing the statute, another po- 
tential problem posed by the amend- 
ment is the arguable ambiguity in 
the word “definitive.” Litigants may 
debate whether a trial court has 
made a “definitive” ruling on admis- 
sibility of evidence in order to chal- 
lenge a claim that an evidentiary 
claim has been preserved. Further- 
more, based on the Fifth District’s 
recent admonition that litigants 
should continue to invoke pre- 
amendment procedures to preserve 
evidentiary objections, if a trial court 
sustains an objection as to the admis- 
sion of improper testimonial evidence, 
a litigant should request a curative 
instruction or seek a mistrial.” 


The Standing Objection 
Under the 2003 amendment to 
§90.104, once the trial court makes 


Because of the 
uncertainty surrounding 
the amendment and 
to create an airtight 
record, the better 
practice may be to 
object each time a 
party attempts to 
introduce certain 
evidence. 


a definitive ruling regarding the in- 
troduction of evidence, it is possible 
no further objections are required to 
preserve the issue. Because of the 
uncertainty surrounding the 
amendment, however, and to create 
an airtight record, the better prac- 
tice may be to object each time a 
party attempts to introduce certain 
evidence. Nonetheless, recognizing 
the value of allowing a trial to flow 
unimpeded by constant objections, 
certain courts have authorized the 
standing objection even before the 
2003 amendment, holding that a 
party need not continuously object 
to the same evidence as the proceed- 
ing continues.” Relying on the Third 
District’s decision in Webb v. Priest, 
413 So. 2d 43 (Fla. 3d DCA 1982), 
the Second District reiterated that 
a party need not continuously object 
in what will be a clearly futile ges- 
ture.” In certain instances, objection 
by way of motion in limine, followed 
by a timely objection when the evi- 
dence is first introduced, preserves 
the issue for appeal without subse- 
quent, successive objections. 


Preservation of Errors 

e Jury Selection 

To preserve error in connection 
with jury selection, a litigant must 
challenge the subject juror for cause, 
exhaust all peremptory strikes, and 
then request an additional peremp- 
tory strike.”’ Additionally, a party 
must generally renew voir dire ob- 


34 THE FLORIDA BAR JOURNAL/NOVEMBER 2004 


jections before a jury is sworn.” 

e Jury Instructions and Verdict 
Form 

To preserve a claim that the trial 
court should have instructed the 
jury on a specific element of a claim 
or defense, a party must present the 
proposed instruction during the 
charge conference and bring the re- 
quested instruction to the lower 
court’s attention.’ Merely filing the 
requested instruction is insufficient. 
Moreover, a litigant opposing a jury 
instruction must interpose a specific 
objection.”* A contemporaneous ob- 
jection to a jury instruction is a pre- 
requisite to moving for a new trial 
on that same basis.” 

Errors in the verdict form are also 
subject to preservation principles. 
The two-issue rule precludes a liti- 
gant from challenging errors in a 
general jury verdict form if the liti- 
gant did not propose a special ver- 
dict form with explanatory instruc- 
tions before the charge conference.” 
“Where there is no proper objection 
to the use of a general verdict, re- 
versal is improper where no error is 
found as to one of two issues sub- 
mitted to the jury on the basis that 
the appellant is unable to establish 
that he has been prejudiced.”*' Un- 
der this theory, if a general verdict 
form is submitted to the jury, and 
there exist multiple theories of li- 
ability, an error tainting one issue 
will not constitute grounds for re- 
versal.” As the rule suggests, the 
two-issue rule only applies if more 
than one theory of liability is pre- 
sented to the jury.” 


Evidence Presented at 
Trial and Damages 

To preserve a challenge to the 
sufficiency of the evidence presented 
at trial, a defendant must move for 
a directed verdict at the close of the 
plaintiff’s case and then renew the 
motion again at the close of all the 
evidence. Alternatively, the Third 
District recently held that a motion 
for a new trial challenging the suf- 
ficiency of the evidence to support 
the jury’s verdict also preserves this 
error for review.** A party who does 
not challenge the sufficiency of the 
evidence below through one of the 
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foregoing will be precluded from 
raising this issue on appeal. In a 
nonjury proceeding, the defendant 
must move for an involuntary dis- 
missal of the plaintiff’s claim to pre- 
serve a challenge to the sufficiency 
of the evidence presented.” 

With respect to a challenge to 
damages, a party can file a motion 
for remittitur or additur or a motion 
for new trial as to damages. The 
Third District has required a party 
to propose an alternative damages 
award for the remittitur motion to 
be proper and, ostensibly, to preserve 
the issue for appellate review.” 


Closing Argument 

Perhaps the most elusive preser- 
vation issue involves improper clos- 
ing arguments. Historically, courts 
differed in their interpretation of 
the method for preserving the right 
to challenge an improper closing on 
appeal.*’ Although most courts re- 
quired a contemporaneous objec- 
tion, courts differed as to whether 
certain closing comments could be 
so damaging so as to constitute fun- 
damental error and, therefore, re- 
quired no objection.* 

In 2000, the Florida Supreme 
Court sought to crystallize the 
method for preserving review of 
improper closings in Murphy v. In- 
ternational Robotic Systems, Inc., 
766 So. 2d 1010 (Fla. 2000). Pursu- 
ant to Murphy, an objection to im- 
proper closing comments is still re- 
quired, but even without a timely 
objection, a party may seek review 
based on improper closing com- 
ments by seeking a new trial and 
demonstrating that the closing ar- 
gument was: improper, harmful, in- 
curable, and so damaged the fair- 
ness of the trial that the public’s 
interest in the justice system re- 
quires a new trial.** Certain courts 
continue to struggle with the con- 
temporaneous objection require- 
ment in connection with an alleg- 
edly improper closing.*® This is 
because Murphy did not completely 
close the door on review in the ab- 
sence of an objection if a party can 
demonstrate that the harm caused 
by the closing could not be cured; 
however, the opening, if any, is nar- 
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While the topic of 
preservation of 
error may seem 

irrelevant once a 

litigant enters the 
appellate forum, 

certain preservation 
principles do apply. 


row. The best course of action is to 
object contemporaneously during a 
perceived improper closing. As one 
court recently opined, “Murphy’s les- 
son to trial counsel is clear—a rem- 
edy will almost always be tied to 
contemporaneous objection.”"! 


Mistrial 
Even if initially preserved, a right 
to seek review of an order denying 
mistrial can thereafter be waived.” 
In Robinson v. Bucci, 828 So. 2d 478 
(Fla. 2d DCA 2002), the court con- 
cluded that the appellant waived his 
right to a mistrial by withdrawing 
an otherwise timely objection and 
motion for mistrial. “[Appellant] 
took a calculated risk by inviting the 
court to proceed with the trial even 
though it had been tainted. Having 
gambled and lost when the jury re- 
turned an adverse verdict, he can- 
not now be heard to ask belatedly 
for a new trial based on the errone- 
ous admission of the . . . evidence.” 
Id. (internal quotation omitted). 
Nonetheless, “[a] motion for mis- 
trial, coupled with a request that the 
court reserve ruling until the jury 
returns a verdict does not constitute 
a waiver.”*’ Parties retain the right 
to seek a “conditional” mistrial, so 
long as they clearly indicate an in- 
tent to move for a mistrial if the trial 
court intends to wait for the jury to 
return a verdict.** A party does not 
preserve its mistrial argument, 
however, by failing to request one 
when confronted with the possibil- 


ity that a trial court will immedi- 
ately rule, rather than wait for the 
verdict.*? Requiring a party to actu- 
ally move for a mistrial, even if a 
ruling is delayed until the jury ren- 
ders a verdict, forces the moving 
party to commit to a position, while 
empowering the trial judge first to 
allow the jury to return a verdict 
that may obviate the motion. This 
prevents a party from straddling the 
proverbial fence on the issue — tak- 
ing his or her chances with the jury 
and then seeking a mistrial if the 
verdict is unfavorable. Moreover, 
this procedure deters litigants from 
engaging in manipulative conduct to 
sully trial proceedings by giving the 
lower court the power to discern 
whether the jury verdict nullifies 
improper conduct, thereby render- 
ing the mistrial motion moot.“ 


Inconsistent Verdicts 

An inconsistent verdict is one that 
contains two or more competing 
findings of fact that are mutually 
exclusive and cannot be reconciled.’ 
To preserve a claim that the jury 
rendered an inconsistent verdict, 
one must object before the jury is 
discharged.** This allows the lower 
tribunal to reinstruct the jury and 
send it back for further delibera- 
tions.*® “The law is clear that, where 
no objection is made to a defective 
verdict form or inconsistent verdict 
before the jury is discharged, any 
defect or inconsistency is waived.””° 
On the other hand, courts have re- 
viewed challenges to verdicts al- 
leged to be both inadequate and in- 
consistent when based on answers to 
special interrogatories, without re- 
quiring a contemporaneous objection 
to the verdict.°! Additionally, the 
Fourth District Court of Appeal held 
that a mathematical error is not an 
inconsistent verdict and a party need 
not object before the jury is dis- 
charged to preserve the error, stat- 
ing that “[i]f there are no math ex- 
perts on the jury, it is quite probable 
that the verdict form will contain 
some type of calculation error.”” 


Fundamental Error 
Fundamental error may be chal- 
lenged on appeal even absent a con- 
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temporaneous objection. In criminal 
cases, fundamental error is the term 
used to describe those errors that 
undermine confidence in the out- 
come of a trial and go to the very 
foundation of a case.** Fundamen- 
tal error has been equated with a 
denial of due process and impacts 
the validity of a trial to the extent 
that a guilty verdict would not have 
been obtained but for the error.* 

Courts in civil cases have found 
the award of judgments which are 
based on nonexistent rights and lack 
any foundation to constitute funda- 
mental Furthermore, follow- 
ing Murphy, an improper closing ar- 
gument that is totally incurable 
may be deemed fundamental error. 
The Murphy court concluded that a 
“closing argument that appeals to 
racial, ethnic, or religious prejudices 
is the type of argument that tradi- 
tionally fits within this narrow cat- 
egory of improper argument requir- 
ing a new trial even in the absence 
of an objection.”® 


Preservation on Appeal 
While the topic of preservation of 
error may seem irrelevant once a 
litigant enters the appellate forum, 
certain preservation principles do 
apply. Conceptually, preservation 
and waiver go hand in hand, and 
appellate litigators must preserve 
issues for the appellate court’s con- 
sideration. For example, an argu- 
ment not advanced in an initial brief 
cannot be made in a reply brief or 
during oral argument.*’ Moreover, 
appellate courts require clear pre- 
sentation of arguments. Merely rais- 
ing a point in a footnote or without 
separating the argument clearly 
may not appropriately present the 
argument for the court’s consider- 
ation.** Whether these principles 
are deemed preservation or waiver 
(or a combination of both), they 
should be followed to secure consid- 
eration of arguments on appeal. 


Conclusion 

Preserving error for review at the 
trial level is a critical component of 
appellate proceedings. If an error is 
not preserved or fundamental, a 
party cannot raise the argument on 


appeal. Accordingly, practitioners 
must be vigilant to ensure that 
claimed errors are preserved and to 
avoid the pitfalls of preservation. O 
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“What Do You Mean You’re Not Ready?” 
The Impact of State v. Naveira Ona 
Defendant’s Right to a Speedy Trial 


he Florida Supreme Court 

recently held in State v. 

Naveira, 29 Fla. L. Weekly 

$169 (April 22, 2004), that 
the state may file an information 
or indictment and provide discov- 
ery, on the last day of the 175-day 
speedy trial period, without worry 
that the case will be discharged. A 
majority of the court found that if 
the defendant is not ready for trial 
because the state was late filing 
charges, the defendant is not en- 
titled to a continuance charged to 
the state nor entitled to a discharge. 
In a divided opinion, the court 
struggled between a narrow appli- 
cation of Fla. R. Crim. P. 3.191,' and 
a more comprehensive application 
of the rule, and the impact each 
application would have on the state 
and on a criminal defendant’s right 
to a fair trial. 

Naveira is a sexual battery/false 
imprisonment case in which the 
state had some sort of difficulty lo- 
cating the victim. The defendant 
was arrested on February 15, 1999, 
but the state did not file an infor- 
mation until August 19, 1999. Dis- 
covery was provided to the defense 
the same day. After several hear- 
ings, the defendant was ordered to 
trial 11 days after the information 
was filed and discovery received. A 
defense motion for discharge was 
granted by the trial court, upheld 
by the First District Court of Ap- 
peal, but reversed by the Florida 
Supreme Court.’ 

This article will explore the effi- 
cacy of the majority of the court’s 
strict reading of Fla. R. Crim. P. 
3.191, and its holding that a defen- 
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In Naveira, instead of 
a concern for why the 
defendant was not 
ready for trial, the 
majority of the Florida 


Supreme Court's focus 
was simply on the fact 
that the defendant was 


not ready for trial. 


dant who faces a trial date a mere 
11 days after an information is filed 
and discovery provided is not en- 
titled to a state-charged continu- 
ance or a discharge. The majority’s 
opinion will be contrasted with the 
dissent’s position that a defendant 
must be afforded adequate time to 
prepare for trial, and that discharge 
is the proper remedy when the 
state, without an adequate reason, 
is late in filing charges and provid- 
ing discovery. The impact of the 
majority’s ruling on a criminal 
defendant’s right to a speedy trial 
and to conduct discovery, and pos- 
sible solutions to any prejudice 
which may result from the ruling, 
will also be discussed. 


Impact 

The majority in Naveira began its 
discussion by highlighting the fact 
that Rule 3.191 does not impose 


upon the state a deadline for filing 
a charging document. The only pa- 
rameter for filing is that no indict- 
ment or information may be filed 
after the speedy trial period has 
run. See Williams v. State, 791 So. 
2d 1088 (Fla. 2001). Curiously, 
while citing its opinion in Reed v. 
State, 649 So. 2d 227 (Fla. 1995), for 
this same proposition, the majority 
seemingly glossed over the fact that 
although the state has no filing 
deadline, the Reed opinion makes 
it clear that the state has the bur- 
den to show a legitimate reason for 
any delay in filing.’ 

In Naveira, unlike in Reed, the 
trial court made little inquiry into 
the legitimacy of the state’s claim 
that the victim was not locatable for 
175 days. The record of this case, 
as recounted in the Florida Su- 
preme Court’s opinion, indicates 
only that the state had difficulty in 
locating the victim. The opinion is 
silent as to the nature of the diffi- 
culty the state encountered in lo- 
cating the victim, the efforts made 
by the state to locate the victim 
during the 175 days the case was 
pending, and when and how the vic- 
tim eventually became available so 
as to form a good-faith basis for the 
prosecution. 

Thus, instead of a concern for why 
the defendant was not ready for 
trial, the majority of the Florida 
Supreme Court’s focus was simply 
on the fact that the defendant was 
not ready for trial. Citing subsections 
(j)* and (k) of Rule 3.191,° the major- 
ity concluded that if the defendant was 
not ready for trial he was, as defined 
in the rule, unavailable for trial and 
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not entitled to discharge.° 

The dissent in Naveira took issue 
with the fact that the majority’s rul- 
ing put a defendant in a position of 
having to choose between the right 
to a speedy trial, and the right to 
adequately prepare for trial.’ In re- 
sponse to this, the majority relied 
upon Banks v. State, 691 So. 2d 490 
(Fla. 4th DCA 1997), for the propo- 
sition that the speedy trial right af- 
forded by way of Rule 3.191 is nota 
constitutional right, and may be 
waived by a defendant like Naveira, 
who seeks a continuance after fil- 
ing a notice of expiration of the 
case.* The court elaborated upon its 
view of the difference between the 
two types of speedy trial rights. To 
the majority, a constitutional speedy 
trial right examines “reasonable- 
ness and prejudice, not specific num- 
ber of days.” 

This position is ironic, for further 
in its opinion in Naveira, the major- 
ity recognized that a defendant’s due 
process right may be adversely af- 
fected by facts like those in Naveira, 
but that such an issue is not prop- 
erly remedied by discharge.'’ Since 
there is no constitutional right to a 
trial in 175 days, it was the 
majority’s position that the defen- 
dant in Naveira was not forced to 
choose between two rights, no mat- 
ter what prejudice resulted when 
charges were filed late."! 

In contrast to this position, the 
dissent suggested that to properly 
apply Rule 3.191, several sections 
of the rule must be read in concert, 
instead of two sections in a 
vacuum.” Writing for the minority, 
Justice Pariente confronted the 
majority’s concern that a discharge 
on the Naveira facts would entitle 
any defendant to a discharge any 
time the state is late in filing 
charges.'* Finding these concerns 
unfounded, the dissent suggested 
that in circumstances where the 
state files late, the state could seek 
an extension of the speedy trial pe- 
riod pursuant to Rule 3.191 (i) and 
(l)."* Only if the state could offer no 
exceptional circumstances for the 
late filing would the defendant be 
entitled to a discharge. In this way, 
the defendant is not penalized with 


an unreasonable amount of time to 
prepare for trial when the state is 
late in filing, and the state is not 
penalized when it has a legitimate 
reason why it could file no sooner. 

In response, the majority of the 
court took the position that since the 
state was ready for trial, it should 
not be forced to seek an extension 
of time, when it does not require 
more time to prepare.’ This position 
seems to ignore, however, the fact 
that the state was ready for trial 
because it had nearly six months to 
prepare. The defendant, by contrast, 
had 11 days, as a result of the ac- 
tions of the state. 


Is There a Solution? 
e Extension of Time 

The dissent suggests that one so- 
lution to the dilemma facing a de- 
fendant in the wake of the major- 
ity opinion, is to read Rule 3.191 in 
its entirety, and see that the rule, 
as written, can allow for fairness 
to both sides. Under subsection (J), 
in cases where the state has diffi- 
culty becoming ready for trial be- 
cause of exceptional circumstances, 
the speedy trial time may be ex- 
tended.'® Applying this to the facts 
of Naveira, the state could have 
argued that the difficulties in pro- 
curing the victim for the filing of 
the case were exceptional circum- 
stances that justify extending the 
speedy trial period. Invoking this 
subsection of the rule would have 
clarified the record as to the rea- 
son for the state’s failure to file the 
information. A hearing on this is- 
sue would serve two important pur- 
poses to the fairness of the proceed- 
ings. First, a hearing would give the 
state the opportunity to show that 
the delay was not a result of lack 
of diligence. This fact was not de- 
termined in the record of Naveira, 
yet is required under Rule 3.191 (/) 
(3), and mentioned as necessary in 
Reed. Simultaneously, such a hear- 
ing would have provided the defen- 
dant the opportunity to have the 
case discharged if the state’s late 
filing was strategic or the result of 
a lack of diligence, and not justified. 
Certainly the majority could not 
have intended to condone the state 
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purposely waiting to file a charg- 
ing document for the sole purpose 
of ambushing the defense at trial. 
Nor would the court condone late 
filing caused by a lack of diligence 
by the state. Yet, each of these sce- 
narios could occur in the wake of 
the court’s ruling in Naveira. 

e Redefine “Unavailable for Trial” 

Justice Pariente in her dissent 
suggests that the rule could be 
amended to add language to subsec- 
tion (k) specifying that a defendant 
not be deemed unavailable for trial 
if the reason for the nonreadiness 
is attributable to the state.'’ Such 
an amendment, which the dissent 
urges the Criminal Rules Commit- 
tee to consider, would avoid the in- 
equities presented by the majority 
opinion, but also would require a 
hearing similar to one required by 
the invoking of subsection (/), as dis- 
cussed above. The dissenting posi- 
tion is that the reason behind the 
state’s delay should dictate whether 
the defendant is entitled to a dis- 
charge for a late filed charging docu- 
ment. 

¢ Create a Filing Deadline 

In the first paragraph of the 
majority’s opinion, Justice Cantero 
notes that Rule 3.191 requires only 
that a defendant be brought to trial 
within 175 days of arrest, and poses 
no deadline for the filing of an in- 
formation.'* Although the court did 
not suggest any need to create a fil- 
ing deadline, consideration of such 
a deadline is warranted in light of 
the majority’s apparent concern that 
lack of a filing deadline leaves the 
state in a position of being unaware 
of its filing obligations. 

If the state was required to file an 
information 80 days (or roughly half 
way) into the speedy trial period, 
failed to do so, and a discharge was 
granted, such an amendment would 
effectively shorten the speedy trial 
period, and would be a drastic 
change in procedure. However, if the 
state was required to file within 80 
days, was entitled to one continu- 
ance, and on notice that failure to 
file and within 100 days would re- 
sult in a discharge, such a scenario 
would accomplish several things. 

First, it would provide the state 
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with notice that it must file a case 
within 100 days of the 175-day 
speedy trial period. Second, it would 
hold the state accountable for exer- 
cising diligence in filing, and give 
the court reason to know the valid- 
ity, or not, of any delay in filing. 
Under this amendment scheme, the 
worst-case scenario for a defendant 
would be his having to get ready for 
trial in 75 days. This is not burden- 
some, so long as the state has also 
fulfilled its discovery obligations in 
a timely fashion in accord with Fla. 
R. Crim. P. 3.220. A filing deadline 
would provide the state with the 
opportunity to confront filing diffi- 
culties without jeopardizing a 
defendant’s right to exercise discov- 
ery Rule 3.220. 

As mentioned by Justice Pariente 
in her dissent, a plethora of case law 
has determined that unless the de- 
fendant has a fair opportunity to 
utilize the discovery procedures in 
place under the rules, he is denied 
a basic due process right to a fair 
trial.!? According to Valle v. State, 
394 So. 2d 1004, 1007-08 (Fla. 
1981), cited by the dissent, “[t]he 
law requires that each defendant 
have sufficient time to prepare a de- 
fense, including the opportunity to 
utilize available procedural discov- 
ery rules provided for that pur- 
pose.””” It is unreasonable to con- 
clude that in 11 days’ time, a 
defendant could conduct deposi- 
tions, assemble and list defense wit- 
nesses, procure experts, prepare and 
file pretrial motions, and otherwise 
effectively prepare for trial. It ap- 
pears as though the result of the 
majority’s opinion in Naveira pre- 
vents a defendant from truly avail- 
ing himself of discovery rules when 
the state files charges late in the 
speedy trial period. 


Conclusion 

With a majority of the Florida 
Supreme Court embracing a narrow 
view of Fla. R. Crim. P. 3.191, 
Florida prosecutors are free to de- 
lay the filing of criminal charges 
with abandon. One must hope that 
no prosecutor in the state would 
purposely delay the filing of a case 
so as to unfairly prejudice a defen- 


dant in preparing for trial. Yet, the 
decision rendered by the court in 
Naveira allows for that possibility. 
It would seem that a second look at 
the impact on a defendant’s right to 
a speedy trial and right to utilize the 
rules of discovery is warranted in 
light of this recent decision by the 
Florida Supreme Court. O 


' Rule 3.191 is Florida’s speedy trial 
rule. 

? On August 24, 1999, the defendant 
filed a notice of expiration of the case 
because he was not brought to trial 
within 175 days of arrest. In the mean- 
time, the court conducted a hearing on 
the notice of expiration on August 26, 
1999, and set the case for trial on Au- 
gust 30. 

After being assigned a trial date a 
mere 11 days after the information was 
filed and discovery was received, the 
defense moved, on August 27, for a con- 
tinuance of the trial charged to the state, 
on grounds that the defendant could not 
reasonably be expected to be ready for 
a trial in such a short time frame. A 
hearing was not conducted on this mo- 
tion until October 21, 1999. On Septem- 
ber 9, the defendant moved for a dis- 
charge of the case, because he was not 
brought to trial within 15 days of his 
notice of expiration. On December 8, 
1999, the motion for discharge was 
granted, because the court noted that 
the information was not even filed, let 
alone a jury sworn, within the 175-day 
speedy trial period. The state appealed, 
and the appellate court remanded the case 
with an opinion, which explained that the 
information was filed timely by one day. 
The court determined that date of arrest 
is not to be counted among the 175 days. 

On remand, the trial court again dis- 
charged the case and found that the 
defendant’s need for a continuance was 
attributable to the state for late filing 
of the information. The court found this 
was so, even absent a showing of mis- 
conduct by the state. In its appeal, the 
state raised two issues, only one of which 
is addressed herein. 

The state’s first issue on appeal was 
that on remand, it was entitled to a full 
90 days to bring the defendant to trial. 
The court disagreed with the state’s po- 
sition, because at the time of the first ap- 
peal, the trial court had not ruled on the 
defendant’s motion for discharge. Conse- 
quently, the case was remanded for the trial 
court to rule on the motion for discharge. 
Upon the trial court granting the discharge 
motion, this appeal followed. 

3 Naveira, 29 Fla. L. Weekly at S171. 

4 Fra. R. Crim. P 3.191 G) (“A motion 
for discharge shall be granted . .. unless . . . 
(3) the accused was unavailable for trial un- 
der subdivision (k).”). 

5 Fra. R. Crim. P. 3.191 (k) (“[A] person 
is unavailable for trial if... the person 
or counsel is not ready for trial on the 


date the trial is scheduled.”) 

® Naveira, 29 Fla. L. Weekly at S171. 

Id. at S174-75. 

8 Id. at $171-72. 

° Id. at S172 (citing Fonte v. State, 515 
So. 2d 1036, 1038 n.2 (Fla. 3d D.C.A. 
1987) 

10 Fraser v. State, 426 So. 2d 48 (Fla. 
5th D.C.A. 1982). 

1! Naveira, 29 Fla. L. Weekly at $172. 

2 Td. at S174. 

13 Td. 

14 Pia. R. Crim. P. 3.191(i), When Time 
May be Extended. “The periods of time 
established by this rule may be ex- 
tended, provided the period of time 
sought to be extended has not expired 
at the time the extension was procured. 
An extension may be procured by...(2) 
written or recorded order of the court 
on the court’s own motion or the motion 
of either party in exceptional circum- 
stances as hereinafter defined in subdi- 
vision (1).” 

R. Crim. P. 3.191(1), Exceptional 
Circumstances. (“As permitted by sub- 
division (i) of this rule, the court may 
order an extension of time periods pro- 
vided under this rule when exceptional 
circumstances are shown to exist. Ex- 
ceptional circumstances shall not in- 
clude general congestion of the court’s 
docket, lack of diligent preparation, fail- 
ure to obtain available witnesses, or 
other foreseeable delays. Exceptional 
circumstances are those that, as a mat- 
ter of substantial justice to the accused 
or the state or both, require an order by 
the court. These circumstances in- 
clude... (1)...unforeseeable and unavoid- 
able absence of a person whose presence 
or testimony is uniquely necessary for a 
full and adequate trial....(3)a showing 
by the state that specific evidence or 
testimony is not available despite dili- 
gent efforts to secure it, but will become 
available at a later time.” 

‘5 Naveira, 29 Fla. L. Weekly at S172. 

7 Td. at S175. 

18 Td. at S169. 

Citations omitted. 

20 Naveira, Fla. L. Weekly at S174. (Em- 
phasis added). 
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Trial Lawyers Forum 


Florida’s New Good Faith Duty 
on an Insurer Not to Settle 


by Frederick T. Hawkes and Alfred J. Saikali 


hat does a liability 

insurance company 

do when faced with 

multiple, competing 
claims, any one of which would ex- 
haust the limits of its insured’s 
policy? Can the insurer settle the 
first few of those claims that clearly 
appear to be legitimate and reason- 
able, exhausting coverage? Must 
the insurer wait for all potential 
claims to be made before it is per- 
mitted to resolve any of them? Must 
the insurer actively solicit all po- 
tential claims, and attempt to coor- 
dinate a global settlement, in order 
to minimize exposure of its insured 
from unsatisfied claims? If the in- 
surer decides to make prompt pay- 
ment of reasonable claims based 
simply on priority, which has the 
effect of exhausting the policy lim- 
its, can the insurer be liable for bad 
faith in settling too quickly? 

The Fourth District Court of Ap- 
peal recently addressed this last 
question in Farinas v. Florida Farm 
Bureau Gen. Ins. Co. , 850 So. 2d 555 
(Fla. 4th DCA 2003), rev. denied, 
(Fla. Mar. 17, 2004), and deter- 
mined that an insurer can be liable 
for prematurely settling some 
claims, leaving others with no cov- 
erage. This article addresses the 
implications of the duty imposed by 
this decision and whether there is 
anything an insurer can do to avoid 
liability in such a scenario.' 


The Farinas Decision 

Over eight years ago, an insured 
driver, Nicholas Copertino, caused 
a horrific automobile accident, kill- 
ing five young people and injuring 


In Farinas, the court 
determined that an 
insurer can be liable 
for prematurely 
settling some 
claims, leaving 
others with no 
coverage. 


six others besides himself. One of 
the victims (14-year-old Farinas) 
was rendered a quadriplegic. The 
insured’s automobile policy had 
limits of $100,000 per claim and 
$300,000 per accident. As the 
Fourth District observed, the policy 
limits were “plainly inadequate.” 
Id. at 557. Liability was clear. The 
insurer (Florida Farm Bureau) 
promptly settled for the limits with 
the badly injured driver of the 
other car and the estates of two in- 
dividuals who were killed in the 
accident. The value of each of these 
settled claims unquestionably ex- 
ceeded the policy limits of $100,000 
per claim. 

The insurer then filed a declara- 
tory judgment to determine 
whether it had any further duty to 
defend its insured after the exhaus- 
tion of the policy limits. Accident 


42 THE FLORIDA BAR JOURNAL/NOVEMBER 2004 


victims, or their survivors, inter- 
vened and filed a third-party bad 
faith action alleging that the 
insurer’s hasty settlement of the 
three claims was without regard for 
its insured’s interests, exposing 
Copertino to multiple multimillion 
dollar judgments, which several vic- 
tims had obtained.’ 

The trial court entered summary 
judgment in favor of the insurer 
based on established Florida law 
allowing an insurer to choose how 
to settle multiple claims. On appeal, 
the Fourth District addressed three 
questions: 1) What did the insurer’s 
duty of good faith require in this 
scenario? 2) Did the insurer meet 
that duty? 3) Were there any issues 
of fact that remained to be liti- 
gated? 

The court determined that the 
insurer has three specific duties. 
First, the insurer is required to 
“fully investigate all the claims at 
hand to determine how to best 
limit the insured’s liability.” Id. at 
560. The court noted, however, that 
an insurer does have some “discre- 
tion in how it elects to settle 
claims, and may even choose to 
settle certain claims to the exclu- 
sion of others, provided this deci- 
sion is reasonable and in keeping 
with its good faith duty.” Id. at 561. 
Second, the insurer should seek “to 
settle as many claims as possible 
within the policy limits.” Jd. at 560. 
Finally, the insurer has a “duty to 
avoid indiscriminately settling se- 
lected claims and leaving the in- 
sured at risk of excess judgments 
that could have been minimized by 
wiser settlement practice.” Id. 
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Whether these duties have been 
breached are jury questions. Id. The 
court held that jury questions re- 
mained as to whether the insurer’s 
failure to pursue global and other 
settlement options was in the 
insured’s best interests, whether 
the insurer’s quick settlement with 
the three claimants was reason- 
able, and whether the insurer in- 
vestigated the facts of all the 
claims. Jd. at 561. 


Harmon Decision and Policy 
Reasons Supporting it 

The trial court in Farinas entered 
summary judgment relying on the 
decades-old, established rule, first 
adopted in Florida by Harmon v. 
State Farm Mut. Auto. Ins. Co., 232 
So. 2d 206 (Fla. 2d DCA 1970). 
There, the Second District held that 
an insurer can settle some claims, 
even where such a settlement ex- 
hausts policy limits and leaves the 
insured and other claimants with- 
out further coverage under the 
policy. Id. at 207. The Harmon court 
further held that an insurer has the 
right to determine what claims will 
be settled from the policy limits so 
long as the settlements in them- 
selves are reasonable: 
It is generally held that where multiple 
claims arise out of one accident, the li- 
ability insurer has the right to enter 
reasonable settlements with some of 
those claimants, regardless of whether 
the settlements deplete or even exhaust 
the policy limits to the extent that one 
or more claimants are left without re- 
course against the insurance com- 
pany.... The court in Liquori v. Allstate 
Ins. Co., 76 N.J.Super. 204, 184 A.2d 12 
(1962) stated: “Whether multiple claims 
are to be treated one at a time or col- 
lected and evaluated together, is a choice 


solely within the discretion of the in- 
surer.” (184 A.2d at 17). 


Id. at 208. 

Harmon also articulated an im- 
portant public policy that this rule 
promotes: encouraging settlement. 
The court realized that any rule re- 
quiring insurers to evaluate all 
claims before settling would force 
insurers to settle at their own peril, 
thereby discouraging compromises 
and speedy settlements. Jd. As a 
result, an insurer would be less 
likely to accept a reasonable offer 
at an early stage, thereby avoiding 


litigation with that injured party.’ 
This public policy rationale has 
caused most courts to afford wide 
discretion to the settling insurer.® 
This is not to suggest that the 
plaintiffs seeking compensation in 
the Farinas case were without legal 
authorities that supported their po- 
sition that an insurance company 
has a duty not to settle claims too 
quickly, and to maximize a poten- 
tial global settlement for the ben- 
efit of its insured. For example, in 
Liberty Mut. Ins. Co. v. Davis, 412 F. 
2d 475 (5th Cir. 1969), cited by the 
Florida Supreme Court in Boston 
Old Colony Ins. Co. v. Gutierrez, 386 
So. 2d 783, 785 (Fla. 1980), the Fifth 
Circuit in applying Florida law 
noted: 
When several claimants are involved, 
and liability is evident, rejection of a 
single offer to compromise within policy 
limits does not necessarily conflict with 
the interest of the insured. He hopes to 
see the insurance fund used to compro- 
mise as much of his potential liability 
as possible. Of course, if the fund is need- 


lessly exhausted on one claim, when it 
might cancel out others as well, the in- 


sured suffers from the company’s readi- 
ness to settle. To put the point another 
way, even if liability be conceded, plain- 
tiffs will usually settle for less than they 
would ultimately recover after trial, if 
only to save time and attorney’s fees. 
Each settlement dollar will thus cancel 
out more than a dollar’s worth of poten- 
tial liability. Insured defendants will 
want their policy funds to blot out as 
large a share of the potential claim 
against them as possible. It follows that, 
insofar as the insureds’ interest governs, 
the fund should not be exhausted with- 
out an attempt to settle as many claims 
as possible. 


Id. at 480-81 (footnote omitted). 

Thus, while facing the weight of 
authority in Harmon and the law in 
other states, based on cases such as 
Liberty Mutual, the plaintiffs in the 
Farinas case effectively argued that 
a duty not to settle too quickly ex- 
ists, and that an insurer has a duty 
to attempt a global settlement ef- 
fort to “blot out” as much liability of 
its insured as possible. They also 
emphasized the short comings of the 
insurer’s actions in depleting the 
limited fund in this particular case 
by “dumping its limits.”° 
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It should be noted that abandon- 
ing the Harmon rule based on the 
harsh facts of the Farinas case cre- 
ates a whole new set of problems. 
For example, it is common for settle- 
ment demands to have time dead- 
lines for their acceptance. A claim- 
ant could be willing to take less at 
an early stage—in order, for ex- 
ample, to obtain monies for medical 
treatment—but not be willing to 
make that offer open-ended in time. 
Yet, under Farinas, it may now be 
the case that an insurer cannot 
“promptly” settle even a completely 
valid claim. This, of course, creates 
a dilemma for the insurer who has 
a countervailing duty to promptly 
settle reasonable claims.’ 

Further, if the insurer waits for 
all the injured parties to agree on 
how to split a limited insurance 
fund, it runs the risk that its insured 
could be exposed to excess judg- 
ments from all of the claimants if 
no global agreement is ultimately 
reached. The insurer could be liable 
then for bad faith damages for not 
settling a claim that could have been 
settled within policy limits. See FS. 
§624.155(1)(b) (2001).° 

In its decision, the Harmon court 
recognized a fundamental legal 
principle: the separation of powers. 
The Harmon court concluded that 
any other rule would impose a new 
legal duty upon insurers to assess 
all claims before settling, and re- 
quire the insurer to make a subjec- 
tive evaluation of each claim’s re- 
spective worth. 232 So. 2d at 208. 
Farinas appears to have imposed 
exactly such a duty. In the contrary 
view of the Second District, “[i]f such 
a duty is to be imposed ... it must 
be done by the Legislature.” Jd. 

Abandoning the Harmon rule 
also creates a tension with statu- 
tory duties imposed on insurers. 
The legislature has adopted a com- 
prehensive scheme detailing the 
insurer’s duties of good faith and 
settlement. See F.S. §624.155 (2001) 
(providing a civil remedy for an 
insurer’s bad faith). Despite the leg- 
islature being on notice of Harmon, 
it has not imposed the duty created 
by the Fourth District. Quite to the 
contrary, insurers are specifically 


required to settle claims when they 
“could and should have done 
so....” FS. §624.155(1)(b) (2001). 
They are not statutorily required 
to ascertain the existence of all pos- 
sible claims, evaluate the serious- 
ness of each claim before settling 
any claim, or attempt to orchestrate 
global settlements. See id. By re- 
quiring the insurer to first obtain 
demands and information from all 
claimants, evaluate their compara- 
tive seriousness, and then attempt 
to settle all claims on a global ba- 
sis, and (failing that) to settle the 
most serious claims first, the new 
Farinas rule apparently prevents 
an insurer from accepting indi- 
vidual valid settlement offers, how- 
ever reasonable they might be on 
their own individual merits. This 
same duty to resolve all claims 
would also prevent mediation of 
individual claims. 

From the insurance company’s 
viewpoint, Farinas has the further 
unfortunate effect of rewriting the 
insurance policy to provide for more 
coverage simply due to the very se- 
rious nature and large number of 
the injuries involved in that case. 
There is, of course, no provision in 
most insurance policies imposing a 
duty on an insurer to wait for all 
claims to be filed and then make a 
global settlement, as the Fourth 
District holds. See Farinas, 850 So. 
2d at 561. The catastrophic losses 
in a specific case well in excess of 
the policy limits should not, as a le- 
gal norm, result in the rewriting of 
the insurance contract to add new 
duties regarding settlement.’ 

The legislature allows Florida 
citizens to carry insurance with lim- 
its woefully inadequate to compen- 
sate a catastrophically injured 
claimant. Many citizens make the 
economic decision to purchase a 
policy with the minimum limits. 
Farinas attempts to cope with this 
problem by placing insurers in a 
position where one or more multiple 
claimants will frequently have a 
claim for bad faith damages that 
will exceed the policy limit, if 
prompt settlements were made that 
a jury later finds failed to protect 
the insured’s interests. In a sense, 
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“minimum limits” policies are, in 
effect, converted into multimillion- 
dollar policies through this new 
rule. The tensions created by 
Farinas may well need to be ad- 
dressed by the legislature. 


So What’s an Insurer to Do? 

The question that remains is what 
can an insurer now do to avoid li- 
ability when settling some of mul- 
tiple claims that will exhaust insur- 
ance policy limits. The answer may 
be found in Gen. Sec. Nat'l Ins. Co. v. 
Marsh, 303 F. Supp. 2d 1321 (M.D. 
Fla. 2004). There, an automobile 
accident resulted in the death of one 
individual and the injury of another. 
The wrongful death claim alone 
would have exhausted the policy 
limits. The insurer offered the policy 
limits to both claimants if the claim- 
ants would agree to divide the ben- 
efits. They would not.'° The insurer 
then tendered the full policy limits 
amount to the wrongful death claim- 
ant. The injured claimant continued 
with her lawsuit, which resulted in 
a $485,000 verdict, plus costs and 
fees. The insurer paid only the 
amount of costs for that judgment. 
The insurer then filed a declaratory 
action seeking a declaration that it 
had no duty to indemnify the in- 
sured because it had exhausted its 
policy limits. 

The federal district court cited the 
Farinas decision and held as a mat- 
ter of law that the insurer had met 
the duties set forth in Farinas.'! The 
insurer had “requested and received 
specific information from each 
claimant,” then “tendered its policy 
limits to both claimants on a ‘global 
basis,” allowed the claimants sev- 
eral months to negotiate an agree- 
ment as to how to divide the ben- 
efits, and settled only after those 
negotiations had failed. Jd. at 1326. 
The insurer ultimately determined 
that the wrongful death claim 
“posed the greater risk for an excess 
judgment against its insured” and 
therefore minimized the magnitude 
of possible excess judgments against 
its insured by settling that claim. Jd. 
There was also no dispute that the 
insurer had kept its insured in- 
formed throughout the claims reso- 
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lution process. Jd. Accordingly, the 
federal district court entered sum- 
mary judgment in favor of the in- 
surer. 


Conclusion 

Given that Marsh was decided as 
a matter of law, it does seem to pro- 
vide an insurer with an outline of 
what it must now undertake in mul- 
tiple-claims cases. However, the as- 
sessment of the “relative serious- 
ness” of competing claims may not 
always be so straightforward, be- 
cause the full extent of damages 
may be unknown or may be hidden. 
An insurer who makes an error in 
assessing the most serious claims 
could face potential liability. Also, 
the very existence of some claims 
may be unknown to the insurer. 
Plus, if one victim makes a reason- 
able demand that is not settled 
promptly, a potential bad faith case 
arises as to that victim. All of this 
creates a far riskier field for insur- 
ers in multiple-claims cases. Q 


1 The Fourth District reversed the 
trial court, finding that jury issues ex- 
isted as to whether the insurer, Florida 
Farm Bureau, had acted reasonably in 
investigating the claims and not at- 
tempting to globally settle the claims. 
Recognizing that this was a significant 
issue, the court certified the following 
question as being of great public impor- 
tance to the Florida Supreme Court: “In 
an automobile accident scenario involv- 
ing clear liability, multiple claims, and 
inadequate policy limits, does insurance 
good faith law require that an insurer 
reasonably investigate all claims prior 
to payment of any claim, keep the in- 
sured informed of the claims resolution 
process, and attempt to minimize the 
magnitude of possible excess judgments 
against the insured?” See Farinas v. 
Florida Farm Bureau Gen. Ins. Co., 850 
So. 2d 555, 562 (Fla. 4th D.C.A. 2003). 
After briefing, however, the Supreme 
Court declined (4-3) to review the peti- 
tion seeking resolution of the certified 
question, without further comment. See 
id., rev. denied (Fla. Mar. 17, 2004). The 
authors submitted an amicus brief on 
behalf of Florida Defense Lawyers’ As- 
sociation, in support of the insurer. 

2 For example, Farinas eventually ob- 
tained a $29.2 million judgment against 
Copertino in October 2000. 

3 The Harmon rule follows the great 
weight of authority in other states. See 
Bartlett v. Travelers’ Ins. Co., 167 A. 180, 
182 (Conn. 1933); Miller v. Ga. 
Interlocal Risk Mgmt. Agency, 501 S.E. 
2d 273, 274 (Ga. App. 1991); Walston v. 


Holloway, 416 S.E. 2d 109, 110 (Ga. App. 
1992); Haas v. Mid Am. Fire & Marine 
Ins. Co., 343 N.E. 2d 36, 38-39 (Ill. App. 
1976); State Farm Mut. Auto. Ins. Co., 
v. Murphy, 348 N.E. 2d 491, 494 (Ill. 
App. 1976); Bennett v. Conrady, 305 P.2d 
823, 827-28 (Kan. 1957); Richard v. 
Southern Farm Bureau Cas. Ins. Co., 
223 So. 2d 858, 861 (La. 1969); Pieno v. 
Bailey, 815 So. 2d 188, 190 (La. App. 
2002); Bruyette v. Sandini, 197 N.E. 29, 
32 (Mass. 1935); Millers Mut. Ins. Ass’n 
of Ill. v. Shell Oil Co., 959 S.W. 2d 864, 
870-81 (Mo. App. 1997); Ligouri v. 
Allstate Ins. Co., 184 A.2d 12, 17 (N.J. 
Super. Ct. Ch. Div. 1962); Duprey v. Sec. 
Mut. Cas. Co., 256 N.Y.S.2d 987, 989 
(N.Y. App. Div. 1965); STV Group, Inc. 
v. Am. Cont’l Props., Inc., 650 N.Y.S.2d 
204, 205 (N.Y. App. Div. 1996); Alford v. 
Textile Ins. Co., 103 S.E.2d 8, 12-13 
(N.C. 1958); Scharnitzki v. Bienenfeld, 
534 A.2d 825, 827-29 (Pa. Super. Ct. 
1987); Texas Farmers Ins. Co. v. Soriano, 
881 S.W.2d 312, 315-16 & n.2 (Tex. 
1994); Travelers Indem. Co. v. Citgo Pe- 
troleum Corp., 166 F.3d 761, 764-65 
(5th Cir. 1999); Hartford Cas. Ins. Co. v. 
Dodd, 416 F. Supp. 1216, 1219-20 (D. 
Md. 1976); State Farm Mut. Auto. Ins. 
Co. v. Hamilton, 326 F. Supp. 931, 934 
(D.S.C. 1971). 

4 See Richard v. Southern Farm Bu- 
reau Cas. Ins. Co., 212 So. 2d 471, 479 
(La. Ct. App. 1968), aff'd, 223 So. 2d 858 
(La. 1969) (a contrary rule would “have 
the effect of discouraging, rather than 
encouraging, the settlement of cases, 
because each compromise settlement 
effected by the insurer would subject it 
to the risk of liability in excess of the 
policy limits”). 

5 See supra note 3. 

® The Farinas plaintiffs successfully 
argued that the insurance company did 
not keep its own insured (Copertino) in- 
formed of its settlement efforts, failed 
to investigate all claims (including 
Farinas’), never attempted a global 
settlement (which was achieved by the 
other drivers’ insurer), ignored efforts 
of a seriously injured victim to partici- 
pate in payment, and did not follow a 
rationale priority scheme in paying 
claims. See generally Brown v. USF&G, 
314 F.2d 675 (2d Cir. 1963) (suggesting 
that insurer’s good faith in settling mul- 
tiple claims is an issue of fact for jury). 

7 Under cases such as Powell v. Pru- 
dential Prop. & Cas. Ins. Co., 584 So. 
2d 12, 14 (Fla. 3d D.C.A. 1991), and 
Hartford Accident & Indem. Co. v. 
Mathis, 511 So. 2d 601, 602 (Fla. 4th 
D.C.A. 1987), Florida law requires that 
an insurance company must promptly 
initiate settlement negotiations and 
settle reasonable claims, even where no 
demand is made. This good faith duty 
to promptly settle reasonable claims 
derives from Boston Old Colony Ins. Co. 
v. Gutierrez, 386 So. 2d 783 (Fla. 1980). 

8 See also Fidelity & Cas. Co. v. Cope, 
444 So. 2d 1041, 1045-46 (Fla. 2d D.C.A. 
1984), quashed on other grounds by, 462 
So. 2d 459 (Fla. 1985) (insurer could be 


liable for bad faith and could not rely on 
a second potential claim as an excuse for 
failing to settle with first claimant). Un- 
der the Harmon rule, the insurer is pro- 
tected when it settles valid or reasonable 
claims as they are presented, even if that 
exhausts coverage. 

® See Home Dev. Co. of St. Petersburg 
v. Bursani, 178 So. 2d 113, 117 (Fla. 
1965) (“[C]ourts may not rewrite a con- 
tract or interfere with the freedom of 
contract or substitute their judgment 
for that of the parties thereto in order 
to relieve one of the parties from the 
apparent hardship of an improvident 
bargain.”) (quotation omitted); AAA Life 
Ins. Co. v. Nicolas, 603 So. 2d 622, 623 
(Fla. 3d D.C.A. 1992) (“It is a well 
settled rule that a court shall not re- 
write a contract of insurance extend- 
ing the coverage afforded beyond that 
plainly set forth in the insurance con- 
tract”). 

10 The insurer cannot interplead its 
policy limits to determine distribution 
in Florida. See Hernandez v. Travelers 
Ins. Co., 356 So. 2d 1342, 1343-44 (Fla. 
3d D.C.A. 1978) (interpleader not avail- 
able to an insurance company to adju- 
dicate competing claims). An insurer 
may be able to file a declaratory judg- 
ment action, but runs a risk of delay- 
ing payment of reasonable claims while 
such an action is pending. 

The federal court’s decision in 
Marsh creates an interesting dichotomy 
between it and the Farinas court’s de- 
cision. Farinas held that these issues, 
such as whether the insurer conducted 
a sufficient investigation, whether it 
acted appropriately in settling the 
claims, and whether it sufficiently at- 
tempted a global settlement, were all 
issues of fact for the jury. Thus, in state 
court, an insurer would face a jury trial 
on these issues, and in catastrophic loss 
cases could often expect an unsatisfac- 
tory result. This may be a hint that an 
insurer facing this issue, if diversity 
exists, would prefer federal court. 


Frederick T. Hawkes is a share- 
holder in the Tallahassee office of 
Carlton Fields, P.A., concentrating in in- 
surance (particularly coverage) and ap- 
pellate practices. He received his law de- 
gree from Cornell Law School, his 
undergraduate degree from Harvard 
College, and has practiced for 22 years. 

Alfred J. Saikali is an associate 
in the Miami office of Carlton Fields, 
PA., concentrating in civil appeals, prod- 
ucts liability, and insurance law. He re- 
ceived his J.D. from Boston University 
School of Law in 1999 and his B.A. from 
the University of Florida in 1996. 
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of the Trial Lawyers Section, Thomas D. 
Masterson, chair, and Thomas P. Barber, 
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City, County and Local Government Law 


The High Cost of Arrestee Medical 
Treatment: The Effects of F.S. §901.35 
on Local Government Coffers 


ne need only peruse a 

newspaper or switch on 

the evening news to be 

alerted to the medical 
insurance crisis facing America. 
Florida’s local government enti- 
ties are among those institutions 
wrangling with increased pre- 
mium rates, reductions in cover- 
age, outright denials in coverage, 
and policy cancellations. Exacer- 
bating this crisis is an often over- 
looked Florida statute that bur- 
dens Florida’s local governments 
with picking up the tab for persons 
who suffer injuries during the 
course of an arrest, most of whom 
are uninsured. 


Current State of the Law 
F'S. §901.35, “Financial responsi- 

bility for medical expenses,” starts 

out innocently enough and reads: 


Notwithstanding any other provision of 
law, the responsibility for paying the 
expenses of medical care, treatment, 
hospitalization, and transportation for 
any person ill, wounded, or otherwise 
injured during or at the time of arrest 
for any violation of a state law or a 
county or municipal ordinance is the 
responsibility of the person receiving 
such care, treatment, hospitalization, 
and transportation. 


At first blush, the statute ap- 
pears to place the onus for medi- 
cal treatment on the person receiv- 
ing same. However, the statute 
further reads: 


The provider of such services shall seek 
reimbursement for the expenses in- 
curred in providing medical care, treat- 
ment, hospitalization, and transporta- 
tion from the following sources in the 
following order: 

(a) From an insurance company, health 
care corporation, or other source, if the 


by Joseph G. Jarret 


Counties are 
responsible for the 
medical costs 
incurred by persons 
arrested for state 
law and county 
ordinance violations, 
and municipalities 
for violations 
of municipal 
ordinances. 


prisoner is covered by an insurance 
policy or subscribes to a health care cor- 
poration or other source for those ex- 
penses. 

(b) From the person receiving the medi- 
cal care, treatment, hospitalization, or 
transportation. 

(c) From a financial settlement for the 
medical care, treatment, hospitaliza- 
tion, or transportation payable or accru- 
ing to the injured party. 


The above then begs the question, 
“What about the myriad arrestees 
who have no insurance, no money, 
or are not entitled to a settlement?” 
The answer comes in a not so clev- 
erly disguised unfunded state man- 
date. Specifically, F.S. §901.35(2)(a) 
& (b) reads: 

Upon a showing that reimbursement 
from the sources listed in subsection (1) 
is not available, the costs of medical 
care, treatment, hospitalization, and 


transportation shall be paid: 
(a) From the general fund of the county 
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in which the person was arrested, if the 
arrest was for violation of a state law 
or county ordinance; or 

(b) From the municipal general fund, if 
the arrest was for violation of a munici- 
pal ordinance. 


Government’s Burden 

Based upon the above-refer- 
enced statute, counties are re- 
sponsible for the medical costs 
incurred by persons arrested for 
state law and county ordinance 
violations, and municipalities for 
violations of municipal ordi- 
nances. Further, the responsibil- 
ity for payment of such medical 
costs shall exist until such time 
as an arrested person is released 
from the custody of the arresting 
agency. Although the statute does 
require arrestees who have insur- 
ance to assign such benefits to the 
health care provider, law enforce- 
ment officials will quickly tell you 
that the wide majority of arrestees 
are indigent. Thus, the proverbial 
and practical buck stops with lo- 
cal government. 

When asked whether §901.35 
imposes any limits on a county’s 
general fund’s liability, the Florida 
attorney general opined, “Section 
901.35 seems to impose tertiary 
responsibility on the general fund 
for any medical expenses incurred 
for the treatment of persons ill or 
injured at the time of arrest, re- 
gardless of whether the person’s 
condition arises from or is at- 
tributable to the circumstances of 
the arrest.”' Unfortunately, there 
exists precious little case law that 
inures to the benefit of Florida’s 
local government. 
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The Arrestee’s Status 

It is interesting how courts view 
the status of arrestees in terms of 
identifying the entity responsible 
for bearing the costs inherent in 
medical care and treatment per 
§901.35. In the case of City of Fort 
Myers v. Hospital Board of Directors 
of Lee County, 505 So. 2d 590 (Fla. 
2d DCA 1987), the hospital filed suit 
against both the city and sheriff 
seeking to recover for medical ser- 
vices provided to 22 patients who 
had been charged with violating 
state law. The circuit court entered 
judgment in favor of the hospital, 
ultimately leading to the filing of 
appeals by both the city and sheriff. 
Interestingly, the Second District 
Court of Appeal ultimately held that 
the patients were county patients 
due to the fact that they had been 
charged with violating state law 
and, therefore, the sheriff, but not 
the city, was liable for services ren- 
dered by the hospital. 

The court rationalized that the 
city police officers arrested the per- 
sons involved for allegedly violating 
state statutes. In so doing, the po- 
lice officers obtained necessary 
medical treatment for the arrestees 
on the way to the detention facility, 
rather than after booking them into 
the facility. The court concluded that 
technical custody was in the sheriff 
when the transportation to the hos- 
pital began. The court reached this 
conclusion as a result of the fact that 
the ultimate destination of the 
arrestees was the Lee County Jail 
for booking on charges of violating 
various state statutes. The court 
made it abundantly clear that 
merely because a prisoner is taken 
to a hospital on the way to a county 
detention facility does not serve to 
shift the burden for medical treat- 
ment to the medical facility. It is 
important to note that the city 
lacked a municipal jail, a factor that 
precluded any cost sharing on its 
part. Needless to say, the above sce- 
nario has the tendency to replicate 
itself across the state. 

Courts have also held local gov- 
ernments liable for arrestees’ medi- 
cal costs incurred for injuries sus- 
tained while incarcerated.’ A quick 


reading of §901.35 would lead one 
to believe that the government need 
only bear the costs as a result of in- 
juries sustained by a defendant or 
arrestee when “ill, wounded, or oth- 
erwise injured during or at the time 
of arrest.” Unfortunately though, 
courts have refused to limit the 
government’s responsibility for 
medical treatment incident to ar- 
rest. In Comeau v. State, 611 So. 2d 
68 (Fla. 1st DCA 1992), the medical 
expenses were incurred as a result 
of injuries incurred by the defendant 
when he suffered a slip and fall in 
the shower. In holding for the defen- 
dant, the court ruled that the county, 
as custodian of a prisoner charged 
with violating a state law or county 
ordinance, has a duty to provide 
medical care for its prisoner. The 
court further held that §901.35 
evinces a legislative intent to im- 
pose liability for such care on a gov- 
ernmental entity, upon proof of the 
prisoner’s inability to pay. 


Reimbursement 

Courts have consistently ruled 
that counties may seek reimburse- 
ment from arrestees who are ulti- 
mately found to be solvent. Such a 
scenario arose in the case of Metro- 
politan Dade County v. P.L. Dodge 
Foundations, Inc., 509 So. 2d 1170 
(Fla. 3d DCA 1987). This case arose 
out of an appeal by Metropolitan 
Dade County from a summary judg- 
ment in favor of Dodge Memorial 
Hospital. The judgment determined 
that the county owed the hospital 
$35,703.50 for medical care fur- 
nished to a defendant after he was 
transferred by court order to the 
hospital for psychiatric evaluation 
and treatment. The appellate court 
ultimately reversed the summary 
judgment. In so doing, the court 
ruled that the hospital was not en- 
titled to judgment against the 
county due to the fact that it failed 
to establish that the defendant 
lacked insurance to cover the ex- 
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penses and as such was unable to 
pay them from his own financial 
resources. Interestingly, the county 
conceded its obligation to provide 
medical treatment to its prisoners. 
However, it rightfully asserted, and 
the court agreed, that this obliga- 
tion does not extinguish the 
prisoner’s primary responsibility to 
pay for the cost of the treatment. 

Although both §901.35 and appli- 
cable case law affords governmen- 
tal entities the opportunity to seek 
reimbursement for the costs inher- 
ent in the treatment of arrestees, 
courts have consistently held that 
such costs may not be assessed 
against a defendant as a condition 
of probation. In the case of Morran 
v. State, 611 So. 2d 1339 (Fla. 2d 
DCA 1995), the trial court, as a term 
and condition of probation, assessed 
$368 for medical expenses incurred 
by defendant, Morran, while he was 
in custody awaiting trial. In vacat- 
ing the assessment, the Second Dis- 
trict Court of Appeal ruled that, al- 
though §901.335 authorizes the 
county to seek reimbursement for 
medical costs incurred by an ar- 
restee, it does not authorize the trial 
court to impose those costs as a term 
or condition of probation. 


Comeau is another example of the 
inability of the state to condition a 
defendant’s probation upon reim- 
bursement for medical expenses in- 
curred by the government. In Comeau, 
the appellant appealed a condition of 
his probation that required him to pay 
restitution to the Suwannee County 
Sheriff's Department for the cost of 
medical care provided to him while 
he was incarcerated in the county jail. 
The court held that while §901.35 au- 
thorizes the medical care provider to 
seek reimbursement of costs, it does 
not allow such costs to be imposed 
as a condition of probation.’ 


The Persistent Dilemma 
Unlike workers’ compensation or 
employee-related ailments that 
have some level of predictability, 
injuries sustained by persons, cul- 
pable or innocent, during the course 
of the commission of criminal acts 
are infinitely more difficult to pre- 
dict. This fact serves to burden pub- 
lic risk managers with making edu- 
cated guesses as to the potential 
exposures with which their respec- 
tive entities may have to contend. 
Unfortunately, it takes only one 
catastrophic loss in the form of a 
police-involved shooting, high speed 
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pursuit resulting in a traffic acci- 
dent, an encounter with a prenatal 
suspect, etc., to wreak havoc on lo- 
cal government coffers. Local gov- 
ernment insurance providers tend 
to become insecure when faced with 
such uncertainties, a scenario that 
often translates into higher premi- 
ums and deductibles. 


Summary 

Like most unfunded state man- 
dates, it is infinitely easier to diag- 
nose the disease than it is to iden- 
tify a cure. Most of the state’s local 
government law enforcement enti- 
ties take great pains to train offic- 
ers to act with all deliberate care 
when encountering dangerous, in- 
jured, or violent suspects, and to be 
prudent when assessing the need 
to engage in a high-speed pursuit. 
Considering the fact that arrestees 
are experiencing longer in-custody 
stays, coupled with the fact that a 
local government’s responsibility 
continues until an arrested person 
is released from the custody of the 
arresting agency, F.S. §901.35 will 
continue to erode the coffers of our 
fiscally strapped local govern- 
ments. U 


1 Op. Att’y Gen. Fla. 85-06 (1985). 

2 See Comeau v. State, 611 So. 2d 68 
(Fla. 1st D.C.A. 1992). 

3 But see Allen v. State, 642 So. 2d 815 
(Fla. lst D.C.A. 1994), where court dis- 
tinguished Comeau and allowed reim- 
bursement of medical costs to be im- 
posed as a condition of probation where 
defendant’s negotiated plea bargain in- 
cluded, as a specific component, the ob- 
ligation to reimburse the sheriff's office 
for these medicai costs. 
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U.S. Army combat arms officer. Jarret 
holds the Bachelor of Science degree in 
criminal justice from Troy State Univer- 
sity, masters in public administration 
from Central Michigan University, J.D. 
from Stetson Law School, and a post- 
graduate certificate in public manage- 
ment from the University of South 
Florida. 
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of the City, County and Local Govern- 
ment Law Section, Craig H. Coller, chair, 
and Jewel W. Cole, editor. 
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Qualified Dividend Income Under the 2003 Tax Act 


he 2003 Tax Act! reduces 
federal income tax on 
Qualified Dividend In- 
come (QDI) by throwing it 
into the net capital gain calculation 
for capital gains and losses. A 
taxpayer’s net capital gain will now 
be taxed at five percent if the tax- 
payer is in the 10 or 15 percent in- 
come tax bracket, and at 15 percent 
for taxpayers in the higher income 
tax brackets.’ Importantly, the new 
law saves these capital gains rate 
reductions from the dreaded alter- 
native minimum tax (AMT) by im- 
posing the same tax rates on ad- 
justed net capital gain under the 
AMT as under the regular tax.’ 
The 2003 Act exacts a price, how- 
ever, when taxpayers take advan- 
tage of the act’s reduced tax rates 
on dividends. Leveraged taxpayers 
claiming the reduced rates on QDI 
cannot count the dividend as invest- 
ment income,’ which will in turn 
reduce the amount of interest ex- 
pense the taxpayer may deduct. The 
investment interest rules generally 
limit a taxpayer’s deduction for 
such interest to the income from the 
taxpayer’s investments.’ As invest- 
ment income other than QDI is the 
higher ordinary income rates, taking 
advantage of the lower rates on QDI 
may mean foregoing valuable invest- 
ment interest expense deductions. 
For example, consider a taxpayer 
in the highest marginal rate of 35 
percent. The taxpayer pays 
$1,500,000 in interest used to pur- 
chase investment property yielding 
$1,000,000 in income and another 
$500,000 in QDI. Before the 2003 
Act, the taxpayer could deduct all 
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This article 
discusses the basics 
of QDI, including 
corporations eligible 
to pay QDI and the 
required stock 
holding periods. 


the interest because the taxpayer 
had as much interest income as in- 
terest expense. After the 2003 Act, 
the taxpayer loses $500,000 of in- 
terest expense deductions worth 
$175,000 after tax (.35 x $500,000 
= $175,000). The taxpayer reduces 
tax on the dividends from $175,000 
(.385 x $500,000 = $175,000) to 
$75,000 (.15 x $500,000 = $75,000), 
saving $100,000 in tax. But this 
costs the taxpayer deductions with 
an after-tax value of $175,000. So 
the taxpayer is $100,000 in the hole. 

Fortunately, Congress foresaw 
this possibility. The 2003 Act 
amended the investment interest 
rules to allow taxpayers to elect to 
forego the reduced rates on QDI if 
they want to include the dividends 
in investment income and free up 
investment interest expense deduc- 
tions they would otherwise lose.° 
The Internal Revenue Service re- 
cently issued temporary and pro- 


posed regulations on making this 
election.’ Deciding whether to elect 
treating QDI as investment income 
and forego the reduced tax rates on 
QDI will be quite complicated. First, 
taxpayers make this election, and 
thus must perform the required 
analysis, on a year-by-year basis. 
Second, taxpayers will have to con- 
sider the effect of any investment 
interest expense carryovers they 
may have which they might not oth- 
erwise be able to use for several 
years. Third, taxpayers will have to 
include the AMT in their calcula- 
tions. The AMT picks up some in- 
vestment income not included in 
the regular tax,*® but correspond- 
ingly increases the AMT version of 
the investment interest expense de- 
duction.® Taxpayers can pay regu- 
lar tax in one year and AMT the 
next. Taxpayers may also have 
minimum tax credit carryovers 
available’® but whose use may be 
problematical. In calculating 
whether to elect to treat QDI as in- 
vestment income, all these factors 
will have to be considered." 


Eligible Dividends 

“Dividend” is a term of art. “Divi- 
dend” is not synonymous with “dis- 
tribution.” The Internal Revenue 
Code does not define distribution, 
but does define “dividend.”” A divi- 
dend is a distribution of property 
(including cash) out of the earnings 
and profits (E&P) of the distribut- 
ing corporation.'® E&P is not the 
same as taxable income; the IRC 
has complicated rules spelling out 
the differences,’ which are beyond 
the scope of this article.’ E&P, like 
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the AMT, more closely approximates 
the true earnings a corporation has 
available to distribute to its share- 
holders. 

The 2003 Act makes all dividends 
paid by domestic corporations (see 
below for dividends from foreign 
corporations) eligible for QDI treat- 
ment except those specifically ex- 
cluded: 1) dividends paid by corpo- 
rations exempt from tax under IRC 
§501 or 521; 2) dividends which 
mutual savings bank deducts under 
IRC §591; and 2) dividends deducted 
under IRC §404(k) as paid to an 
employee stock ownership plan 

Dividends from pass-through en- 
tities such as a regulation invest- 
ment company (RIC), real estate 
investment trust (REIT) or S corpo- 
ration can be QDI. Individual share- 
holders of RICs and REITs will re- 
port as QDI that part of the dividend 
from the RIC or REIT which was 
QDI in the hands of the RIC or REIT. 
Capital gain distributions thus can- 
not count as QDI. As REITs must 
invest primarily in real estate, they 
will most likely have little QDI to 
pass on to their shareholders.'’ The 
Service has issued guidance allow- 
ing qualifying partners under IRC 
§775 to use the simplified flow- 
through method of IRC §772 to take 
into account partner’s share of 
partnership’s QDI."* 

Payments in lieu of dividends can- 
not be QDI. The statute does not 
specify this, but the legislative his- 
tory is clear.!° Shareholders receive 
“in-lieu of” payments when they (or 
rather, their broker) lend their 
shares to another party. Brokerage 
agreements require the broker to 
return identical shares to the inves- 
tor and reimburse him or her for all 
dividends paid on the stock while 
lent out. The investor’s position at 
the end of transaction thus does not 
change. But the tax law does not 
treat these in-lieu-of payments as 
dividends. Even the securities lend- 
ing rules of IRC §1058, which may 
protect the investor from recogniz- 
ing gain or loss, do not turn in-lieu- 
of payments into dividends.”° 

While the investor suffers no 
change in economic position, that 


legal position has changed greatly. 
The investor will receive in-lieu-of 
payments taxed not at the reduced 
rates for QDI, but at the full mar- 
ginal rate for ordinary income. Most 
brokerage agreements allow the 
broker to borrow the investor’s 
shares, and the investor may not 
even know until the Form 1099 ar- 
rives in mail the next year. The new 
QDI rules make it imperative for in- 
vestors to renegotiate the terms of 
their brokerage contracts to prohibit 
the broker from borrowing the shares. 
Before the 2003 Act, only corpo- 
rate investors needed to distinguish 
dividends from in-lieu of payments, 
because only corporations could 
claim a dividends-received deduc- 
tion (DRD). The information report- 
ing regulations presently require 
brokers report in-lieu-of payments 
separately from dividends only for 
corporate customers.”' Individual 
taxpayers now similarly need to dis- 
tinguish dividends from in-lieu-of 
payments. The legislative history 
prods the Service to allow individual 
taxpayers to rely on the Forms 1099- 
DIV they receive from their brokers 
unless the taxpayer knew or had 
reason to know the payments were 
not dividends.” Following this leg- 
islative mandate, the Service re- 
cently published guidance allowing 
taxpayers to rely on Forms 1099- 
DIV to treat as dividends any in- 
lieu-of payments erroneously char- 
acterized as dividends unless the 
taxpayer knew or had reason to 
know the payment was an in-lieu- 
of payment and not a dividend.”* 
Finally, while the new law allows 
extraordinary dividends as defined 
in IRC §1059 to count as QDI, it 
exacts a price: any loss on selling the 
shares is long-term capital loss to 
the extent of the QDI. An extraordi- 
nary dividend is one which exceeds 
five percent of the taxpayer’s ad- 
justed basis in preferred stock, and 
10 percent for common stock.** A 
taxpayer receiving an extraordinary 
dividend must reduce the basis of 
the stock by the amount of the ex- 
traordinary dividend.”’ Thus, a tax- 
payer receiving QDI as an extraor- 
dinary dividend will not only lose 
basis, but also recharacterize any 
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later loss on selling the stock as 
long-term capital loss. 


Dividends From 
Foreign Corporations 

The 2003 Act gives the benefits of 
QDI to dividends from foreign cor- 
porations, but to a lesser extent than 
to dividends from domestic corpora- 
tions. Dividends from qualified for- 
eign corporations (QFC) are entitled 
to the reduced tax rates for QDI.” 
Dividends from any other corpora- 
tion are not. 

A QFC includes corporations 1) 
incorporated in a U.S. possession 
(e.g., Puerto Rico);?’ 2) eligible for the 
benefits of a comprehensive income 
tax treaty with the U.S. that in- 
cludes an exchange of information 
program;** and 3) whose stock is 
readily tradable on an established 
US. securities market.” In addition, 
the statute excludes from the defi- 
nition of QFC any foreign corpora- 
tion which, in either the year it pays 
the dividend or the preceding year, 
is 1) a foreign personal holding com- 
pany (FPHC) under IRC §552; 2) a 
foreign investment company (FIC) 
under IRC §1246(b); or 3) passive 
foreign investment company (PFIC) 
under IRC §1297.* These are gen- 
erally foreign corporations either 
controlled by U.S. citizens or resi- 
dents or whose assets consist mostly 
of investment assets such as stock, 
bonds, and other securities. 

The Service recently issued guid- 
ance on QFCs. First, Notice 2003- 
71°! defines stock “readily tradable 
on an established securities market” 
as stock listed on national securi- 
ties exchanges registered under §6 
of the Securities Exchange Act of 
1934* and the NASDAQ. Stocks 
listed on the OTC Bulletin Board or 
the pink sheets do not qualify. 

Second, Notice 2003-69* lists the 
income tax treaties the Service has 
concluded satisfy the requirements 
for comprehensive income tax trea- 
ties with an exchange of information 
program. Most of the U.S.’s current 
treaties qualify. Four treaties, how- 
ever, do not. The Bermuda and Neth- 
erlands Antilles treaties are not 
comprehensive income tax treaties. 
The U.S.S.R. treaty, which applies to 
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several of the former republics of the 
Soviet Union, has no exchange of 
information program. And the leg- 
islative history singles out the Bar- 
bados treaty for possibly giving ben- 
efits meant to avoid double taxation 
where none exists.** 

Third, Notice 2003-79” states the 
Service plans to develop a program 
under which foreign corporations 
could annually certify they meet 
these requirements. Simplified pro- 
cedures would determine whether 1) 
the instrument on which the divi- 
dend is paid is debt or equity; and 
2) the foreign corporation is not a 
FPHC, FIC, or PFIC. The notice also 
says the Service will develop sim- 
plified information reporting proce- 
dures for other purposes. 

The PFIC rules may provide a 
loophole allowing a shareholder in a 
PFIC to treat PFIC dividends as 
QDI. As stated above, a PFIC cannot 
be a QFC and its dividends cannot 
count as QDI. The statute does not 
say a CFC (controlled foreign corpo- 
ration) cannot be a qualified foreign 
corporation, so dividends from a CFC 
can be QDI. A foreign corporation can 
be both a CFC and a PFIC, however. 
A PFIC is any foreign corporation 
with passive income accounting for 
at least 75 percent of its gross in- 
come, or one with at least 50 percent 
of its assets producing passive in- 
come.** A CFC is any foreign corpo- 
ration where U.S. citizens or resi- 
dents own more than 50 percent of 
its stock, measured by vote or value.*” 
Thus, a PFIC in which U.S. citizens 
or residents own more than 50 per- 
cent of its stock is also a CFC. In this 
case, the PFIC rules defer to the CFC 
rules. A U.S. shareholder of the PFIC/ 
CFC will not treat it as a PFIC.** The 
U.S. shareholder seemingly could 
treat the PFIC/CFC as a QFC and 
its dividends as QDI. 


Holding Period 

The 2003 Act requires the tax- 
payer to have owned the stock for a 
minimum period of time before its 
dividends are eligible to be QDI. The 
act imports and lengthens the hold- 
ing-period rules of the corporate 
DRD. The taxpayer must hold the 
stock a minimum number of days 


during a window period straddling 
the ex-dividend date (the date on 
which the shareholder becomes en- 
titled to the dividend). For common 
and most preferred stock, the 120- 
day window period starts 60 days 
before the ex-dividend date.*® The 
taxpayer must hold the stock for 61 
days during this 120-day window.” 
This requires the taxpayer to hold 
the stock on the ex-dividend date. For 
preferred stock dividends “attribut- 
able a period or periods aggregating 
more than 366 days,” the holding 
period increases to 91 days and the 
window increases to 180 days.*! The 
act also imports the day-counting 
conventions of the corporate DRD. 
The day of disposition counts, but not 
the day of acquisition.*” Most impor- 
tantly, taxpayers cannot count days 
during which they hedged their risk 
of loss in a manner IRC §246(c) pro- 
hibits, especially by holding a posi- 
tion in substantially similar or re- 
lated property (SSRP). 

The SSRP test is far more than 
merely counting days. Unlike the 
legalistic and ineffective “substan- 
tially identical stock or securities” 
test of the wash sale rules,*® IRC 
§246(c)(4)(C) tests the economics of 
a hedge to determine if a taxpayer 
has unacceptably reduced the risk 
of loss on stock. This requires un- 
derstanding and analyzing the eco- 
nomics of the hedge. Property is sub- 
stantially similar or related to stock 
if the fair market values of the two 
are reasonably expected to vary in- 
versely and reflect primarily the 
performance of a) a single firm or 


enterprise, b) the same industries, 
or c) the same economic factors such 
as (but not limited to) interest rates, 
commodity prices, or foreign-cur- 
rency exchange rates.** The SSRP 
rules give a relatively looser test for 
portfolios. A hedge reflecting the 
value of 20 or more stocks (such as 
an futures position on a broad-based 
index like the S&P 500) must meet 
an overlap test requiring possibly 
multiple iterations. Using index 
positions to effectively hedge stock 
portfolios without tolling the hold- 
ing thus is relatively easier than 
doing so with single stocks. Finally, 
the regulations require 
deconstructing notional principle 
contracts to determine if any of its 
components meet the SSRP test.*® 
Taxpayers cannot hide behind the 
netting provisions of the standard 
International Swaps Dealers Asso- 
ciation form agreements. 

A pending technical corrections 
bill*’ would slightly change the hold- 
ing period requirements for both the 
corporate DRD and individual QDI 
rules to allow taxpayers to purchase 
stock the day before the ex-dividend 
date and still claim QDI or the 
DRD.** Taxpayers would add a day 
to the window period, increasing it 
from 120 days to 121 days. Taxpay- 
ers would have to hold the stock for 
61 days during the 121-day window 
beginning 60 days before the ex- 
dividend date. Similarly, taxpayers 
holding preferred stock with divi- 
dends “attributable a period or pe- 
riods aggregating more than 366 
days” would have to hold the stock 
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for 91 days during the 181-day win- 
dow beginning 90 days before the ex- 
dividend date. 

The Service recently announced it 
will allow taxpayers to use the ex- 
tended windows in the pending tech- 
nical corrections bill.** Curiously, 
the Service will allow the unusual 
reliance on a yet-to-be-enacted bill 
only for the QDI rules. The bill 
would make the same changes to the 
corporate DRD rules and the foreign 
tax credit rules, yet the Service will 
not allow taxpayers affected by 
those provisions to rely on the pend- 
ing bill.°*° 


Conclusion 

The new law reducing tax rates on 
QDI presents those earning substan- 
tial dividend income the opportunity 
to greatly reduce their taxes. Most 
dividends paid by domestic corpora- 
tions clearly will get the benefits of 
QDI. Some dividends from foreign 
corporations may not because the 
new law limits which foreign corpo- 
rations can pay QDI. But the new law 
charges a price for the reduced tax 
rates. Taxpayers must hold the stock 
for a sufficiently long period of time 
and bear some real market risk. Cli- 
ents actively and rapidly trading 
stocks—and not just day traders— 
must carefully monitor holding pe- 
riods to avoid losing the benefits of 
QDI. Hedge funds structured as 
pass-through entities in particular 
should avoid inappropriately hedg- 
ing risk of loss with their trading 
strategies unless they think the re- 
turns on their trading strategies out- 
weigh the lost tax benefits. If not, 
their investors stand to lose substan- 
tial tax benefits. Evaluating a client’s 
potential investment in a hedge fund 
thus will require a complex analysis 
of not only trading frequency but also 
hedging strategies. O 

' Section 302 of the Jobs and Growth 
Tax Relief Reconciliation Act of 2003, 
Pub. L. No. 108-27. All references made 
to the Internal Revenue Code shall mean 
the Internal Revenue Code of 1986, as 
amended. 

LR.C. §1(h)(11)(A) includes QDI in ad- 
justed net capital gain. I.R.C. §§1(h)(1)(B) 
and (C) tax net capital gains at five per- 
cent and 15 percent, respectively, based 


on the taxpayer’s income tax rate 
bracket. 


3 LR.C. §55(b)(3). The regular tax es- 
sentially is the income tax without the 
AMT. See I.R.C. §55(c). 

*LR.C. §1(h)(11)(D)(i). 

5 LR.C. §163(d)(1). 

L.R.C. §163(d)(4)(B), flush language at 
end. 

7 T.D. 9147, 69 Fed. Reg. 47364 (August 
5, 2004) (temporary); REG-171386-03, 69 
Fed. Reg. 47395 (August 5, 2004) (pro- 
posed). Taxpayers make the election on 
Form 4952, “Investment Interest Ex- 
pense Deduction” and must file the Form 
4952 by the due date of the return (in- 
cluding any extension the taxpayer has 
obtained). 

’ For example, the preference for inter- 
est on private activity bonds in I.R.C. 
§57(a)(5). 

LR.C. §56(b)(1)(C)(v). 

0 See LR.C. §53. 

‘| Perhaps recognizing this complexity, 
the temporary and proposed regulations 
on making the election take the rare and 
unusual step of allowing taxpayers to 
revoke this election. Most elections are 
irrevocable once made. 

2 LR.C. §316. 

'S LR.C. §316(a). 

14 TRC. §312. 

15 See generally Boris I. BirrKER AND 
James S. Eustick, FEDERAL INCOME Taxa- 
TION OF CORPORATIONS AND SHAREHOLDERS 
78.01-8.04 (7th ed. 2002). 

6 T.R.C. §1(h)(11)(B)(ii). 

' This may not be true with taxable 
REIT subsidiaries. I.R.C. §856(1) allows 
REITs to own taxable subsidiaries, and 
I.R.C. §856(c)(4) limits this to 20 percent 
of the REIT’s assets. The taxable REIT 
subsidiary thus may produce dividends 
which are QDI in the hands of the REIT’s 
individual shareholders. 

'S Notice 2004-5, 2004-7 I.R.B. 489. 

19H. Conf. Rep. No. 108-126, 108th 
Cong., Ist Sess. 42-43 (2003). 

20 Proposed Treas. Reg. §1.1058-1(d) 
would specifically deny such payments 
the status as dividends. LR-182-78, 1983- 
2 C.B. 644, 646. 

*1 Section 1.6045-2. 

* H. Conf. Rep. No. 108-126, supra note 
19, at 42-43. 

*3 Notice 2003-67, 2003-40 I.R.B. 752. 

L.R.C. §1059(c). 

2° L.R.C. §1059(a). 

*6 L.R.C. §1(h)(11)(B)@M UID. 

27 LR.C. §1(h)(11)(C)G)). 

LR.C. §1(h)(11)(C)@UD. 

T.R.C. §1(h)(11)(C)(ii). 

3° L.R.C. §1(h)(11)(C) (iii) 

31 2003-43 LR.B. 922. 

32 15 U.S.C. §78f. 

33 2003-42 I.R.B. 851. 

54H. Conf. Rep. 108-126, supra note 19, 
at 42. 

55 2003-50 LR.B. 1206. 

36 T.R.C. §1297(a). 

37 T.R.C, §957(a). 

38 L.R.C. §1297(e). 

8° T.R.C. incorporat- 
ing the holding-period requirements of 
LR.C. §246(c). 

““ Td. The statute phrases this in the 
negative by denying a DRD for stocks 
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held for 45 days or less during the win- 
dow period. Thus, a corporate taxpayer 
must hold the stock for at least 46 days 
to get the DRD. Correspondingly, an in- 
dividual taxpayer must hold the stock for 
at least 61 days to treat a dividend as 
QDI. 

L.R.C. §246(c)(2). Neither the code nor 
the regulations explain how a dividend 
is “attributable” to a time period. The leg- 
islative history also is silent, essentially 
parroting the statute. S. Rep. No. 1983 
(1958), reprinted in 3 U.S.C.C.A.N. 4791, 
4929 (1958). This may refer to preferred 
dividends paid after being in arrears for 
more than 366 days. 

LR.C. §246(c)(3). 

48 T.R.C. §1091(a), (c) and (d). See H. Rep. 
98-432, 98th Cong., 2d Sess. 1185-1186 
(1984). 

“4 Treas. Reg. §1.246-5(b)(1). 

* Treas. Reg. §§1.246-5(c)(1)(i) and 
1.246-5(d), Example 3. 

‘© Treas. Reg. §1.246-5(c)(7). 

‘7 Tax Technical Corrections Act of 2003, 
H.R. 3654 and S. 1984, 108th Cong., 1st 
Sess. (introduced December 8, 2003, in 
the House by Chairman Thomas of the 
Ways and Means Committee and the fol- 
lowing day in the Senate by Chairman 
Grassley of the Finance Committee). The 
two bills are identical. They have not 
made their way out of the Ways and 
Means and Finance Committees as of the 
publication date of this article. 

48 Section 7(d) of H.R. 3654 and S. 1984, 
supra note 47, would add a day to the 90- 
day window of I.R.C. §246(c)(1)(A) and 
the 180-day window of I.R.C. 
§246(c)(2)(B), increasing them to 91 and 
181 days, respectively. See William M. 
Paul, Qualified Dividend Income: Issues, 
Problems and Opportunities, 21 J. Tax. 
OF INVESTMENTS 139, 141 (2004). 

*# Announcement 2004-11, 2004-10 
L.R.B. 581. 

50 Announcement 2004-11, supra note 
49, lets taxpayers rely only on §2 of the 
bill. The changes to the DRD and foreign 
tax credit rules are in §7 of the bill. 


Author’s note—On October 4, 2004, 
the President signed into law H.R. 1308, 
the Working Families Tax Relief Act of 
2004. This codified the relevant parts of 
the Tax Technical Corrections Act of 
2003 cited in this article in note 47. The 
Federal Register has not yet assigned a 
Public Law number as of October 5, 
2004. 
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Desert Palace, Inc. v. Costa— 
Does McDonnell Douglas Survive? 


n the nearly 40 years of his- 

tory of Title VII of the 1964 

Civil Rights Act’, lawyers and 

courts have devoted a large 
portion of their efforts to arguing 
and deciding what proofs are re- 
quired to establish an “unlawful 
employment practice,” the term 
that the statute uses to describe 
violations of its provisions.’ A sig- 
nificant new chapter has been writ- 
ten in the evolution of the methods 
of proving discrimination in the re- 
cent unanimous Supreme Court 
decision of Desert Palace, Inc. v. 
Costa, 123 S. Ct. 2148 (2003). The 
opinion, written by Justice Thomas, 
picks up where Price Waterhouse v. 
Hopkins, 490 U.S. 228 (1989), left 
off. While providing an answer to 
one important question, it opens the 
floodgates to questions as to how to 
apply that answer. 

Price Waterhouse was a four-jus- 
tice plurality decision which formu- 
lated a method of proof for cases in 
which there is evidence of both dis- 
criminatory and neutral reasons for 
an adverse employment action. In 
such cases, there is a “mixed mo- 
tive” for the employer’s decision. 
The plurality decision held that 
“once a plaintiff in a Title VII case 
shows that gender played a moti- 
vating part in an employment deci- 
sion, the defendant may avoid a 
finding of liability only by proving 
that it would have made the same 
decision even if it had not allowed 
gender to play such a role” (footnote 
omitted).* The Court further found 
that where a “discriminatory im- 
pulse played a motivating part in 
an employment decision” the em- 


by Donald J. Spero 


A significant new 
chapter has been 


written in the evolution 


of the methods of 
proving discrimination 
in the unanimous 
Supreme Court 
decision of Desert 
Palace, Inc. v. Costa. 


ployer must prove “that it would 
have made the same decision in the 
absence of discrimination ... by a 
preponderance of the evidence.” 
Before moving forward, a look 
back at the various means of allo- 
cating parties’ burdens of proof in 
discrimination cases will be help- 
ful. The early Supreme Court deci- 
sion of Griggs v. Duke Power Co., 
401 US. 424 (1971), established the 
disparate impact scheme of proofs, 
a way of proving that a discrimina- 
tory policy that is facially neutral 
may violate Title VII.° An employ- 
ment practice that disparately ex- 
cludes those in a protected category 
of individuals must be shown by the 
employer to be related to job per- 
formance. In International Brother- 
hood of Teamsters v. United States, 
431 U.S. 394 (1977), the Supreme 
Court held that statistics showing 


disparities in the employment of 
those in protected categories could 
establish a prima facie case of in- 
tentional discrimination. 

In 1973 the Supreme Court deci- 
sion in McDonnell Douglas v. Green, 
411 U.S. 792 (1973), established a 
burden-shifting method of proofs. 
This method is applied where a 
plaintiff undertakes to prove inten- 
tional discrimination by means of 
circumstantial evidence. The 
McDonnell Douglas order and allo- 
cation of proofs has been the most 
commonly invoked manner of deter- 
mining the existence or nonexist- 
ence of unlawful discrimination, at 
least at the summary judgment 
stage. This is significant as motions 
for summary judgment are rou- 
tinely filed by defendants in dis- 
crimination cases. As_ the 
McDonnell Douglas doctrine has 
evolved through cases such as Texas 
Department of Community Affairs 
v. Burdine, 450 U.S. 248 (1981), the 
initial burdens of the parties are 
light. To establish a prima facie case 
of discrimination a plaintiff needs 
merely to establish membership in 
a protected group, possession of the 
fundamental criteria for a job in 
question, that there is an adverse 
action such as discharge, demotion, 
denial of a promotion and replace- 
ment by or better treatment of 
someone outside of the protected 
group.°® 

The defense also has a light bur- 
den in rebutting a prima facie case. 
It is required merely to produce evi- 
dence of a “legitimate, nondiscrimi- 
natory reason” for its actions.’ The 
McDonnell Douglas Court explains 
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that “the defendant need not per- 
suade the court that it was actually 
motivated by the proffered reason. 
It is sufficient if the defendant’s evi- 
dence raises a genuine issue of fact 
as to whether it discriminated 
against the plaintiff.”).* 

The defendant’s burden at this 
point has been described as “a bur- 
den of production.”® The burden of 
persuasion remains always with the 
plaintiff.’° If the defendant meets its 
burden, the plaintiff must then 
prove that the defendant’s stated 
reason is not the true reason for its 
actions.'! This may be accomplished 
either “directly by showing the court 
that a discriminatory reason more 
likely motivated the employer or 
indirectly by showing that the 
employer’s proffered explanation is 
unworthy of credence.” Because 
this is often a formidable burden, 
the majority of discrimination cases 
are dismissed without getting to 
trial. 

Price Waterhouse permits a plain- 
tiff to obtain a helpful advantage 
where evidence can be produced 
that establishes the existence of a 
discriminatory motive for an 
employer’s adverse action. In such 
cases, if the evidence is credited by 
the trier of fact, the burden of proof 
shifts to the employer to establish 
that it would have made the same 
decision in the absence of a discrimi- 
natory motive. This makes the 
defendant’s job far more difficult 
than merely articulating a nondis- 
criminatory basis for its decision as 
would be its much lighter burden if 
the plaintiff’s proofs were limited to 
circumstantial evidence. 

In applying the same decision 
analysis courts have widely relied 
on a comment by Justice O’Connor 
in her concurring opinion in Price 
Waterhouse. Justice O’Connor wrote, 
“In my view, in order to justify shift- 
ing the burden on the issue of cau- 
sation to the defendant, a disparate 
treatment plaintiff must show by 
direct evidence that an illegitimate 
criterion was a substantial factor in 
the decision.”’* Although Justice 
O’Connor was not joined in her opin- 
ion by any other member of the 
Court, the lower courts have almost 


In Desert Palace, the 
Supreme Court may 
have in many cases 
obviated the need to 
wrestle with the 
question of whether 
certain evidence is 
direct evidence. 


universally required plaintiffs to 
present direct evidence before they 
will present the jury with a mixed 
motive instruction." 

Not surprisingly, plaintiffs have 
attempted to strengthen their posi- 
tion by shifting the burden to the 
defendant to prove the absence of 
discrimination, leading to a continu- 
ing controversy as to what consti- 
tutes direct evidence. This is a mat- 
ter on which there is hardly 
universal agreement. As Judge 
Tjoflat stated in his opinion in 
Wright v. Southland, 187 F.3d 1287, 
1288 (11th Cir. 1999), the question 
of what constitutes direct evidence 
is one “that has baffled the courts 
for some time.” In Rollins v. 
Techsouth, Inc., 833 F.2d 1525 (11th 
Cir. 1987) the court observed, citing 
Black’s Law Dictionary, that “direct 
evidence is ‘evidence which if be- 
lieved, proves existence of fact in 
issue without inference or presump- 
tion.” Judge Tjoflat found that this 
definition was too restrictive for dis- 
crimination cases.'® He defined di- 
rect evidence in the employment 
discrimination case context as “evi- 
dence from which a reasonable trier 
of fact could find, more probably 
than not, a causal link between an 
adverse employment action and a 
protected personal characteristic.”"’ 

In Carter v. Three Springs Resi- 
dential Treatment, 132 F. 3d 635, 642 
(11th Cir. 1998), a Title VII race dis- 
crimination case, one of the employ- 
ees involved in the decision not to 
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promote the plaintiff purportedly 
stated that she had minimal expe- 
rience with black employees and 
found difficulty in trusting and get- 
ting along with them. The 11th Cir- 
cuit ruled that this was not direct 
evidence of discrimination. The 
court held that this statement made 
to a black coworker was capable of 
more than one interpretation. It 
could have been the expression of 
the speaker’s desire to overcome 
prejudice. The court noted that 
“statements that are open to more 
than one interpretation do not con- 
stitute evidence of racial discrimi- 
nation.”'* The court additionally 
gave weight to the fact that the con- 
text in which the statement was 
made did not relate to the decision 
not to promote the plaintiff. 

By contrast, in Febres v. Chal- 
lenger Caribbean Corporation, 214 
F. 3d 57 (1st Cir. 2000), an ADEA 
case, the First Circuit found testi- 
mony by a decisionmaker that one 
of three reasons for selecting per- 
sons to be laid off was age consti- 
tuted direct evidence of discrimina- 
tion. The evidence thereby required 
the court to grant plaintiff’s request 
for a mixed motive jury instruction. 
The court rejected as speculation the 
argument that age might have been 
a positive criteria used to benefit 
older employees. In doing so the 
court observed that “the mere fact 
that a fertile mind can conjure up 
some innocent explanation for such 
a comment does not undermine its 
standing as direct evidence.”!® The 
court further observed that the 
statement was “made by a decision 
maker, pertained to the decisional 
process, bore squarely on the em- 
ployment decisions at issue (or at 
least some of them), and straight- 
forwardly conveyed age animus.””” 

In Bass v. Board of County Com- 
missioners, Orange County, Florida, 
256 F. 3d 1095 (11th Cir. 2001), the 
11th Circuit considered a statement 
by the chief of the fire and rescue 
division in which the plaintiff was 
employed that “we will continue to 
promote on the basis of color.”*! In 
that case the plaintiff alleged that 
he was denied a promotion because 
he was not Hispanic. The court held 
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that the chief’s statement was not 
direct evidence of discrimination 
because he was not involved in the 
promotion decision in question. The 
court further noted, however, that 
an affirmative action program could 
constitute direct evidence if it was 
considered in making a decision and 
if its purpose was other than curing 
an imbalance in the employment of 
persons in a protected group.” 
With its decision in Desert Palace, 
the Supreme Court may have in 
many cases obviated the need to 
wrestle with the question of 
whether or not certain evidence is 
direct evidence. The Court ruled 
that it is not necessary to present 
“direct” evidence of a discriminatory 
reason for an adverse employment 
decision in order to raise the ques- 
tion of the existence of a mixed mo- 
tive. In arriving at its decision the 
Court looked to the amendment to 
Title VII in the 1991 Civil Rights 
Act. It focused on 42 U.S.C. §2000e- 
2(m): 
Except as otherwise provided in this 
subchapter, an unlawful employment 
practice is established when the com- 
plaining party demonstrates that race, 
color, sex, religion, or national origin was 
a motivating factor for any employment 
practice, even though other factors also 


motivated the practice. (Emphasis sup- 
plied.) 


This section must also be consid- 
ered in conjunction with §2000- 
e(5)(g)(2)(B): 


In a case in which an individual proves 
a violation under section 2000e-2(m) of 
this title and a respondent demonstrates 
that the respondent would have taken 
the same action in the absence of the 
impermissible motivating factor, the 
court — 

(i) may grant declaratory relief, in- 
junctive relief ... and attorney’s fees and 
costs demonstrated to be attributable 
only to the pursuit a claim under sec- 
tion 2000e-2(m) of this title and 

(ii) shall not award damages or issue 
an order requiring any admission, rein- 
statement, hiring, promotion or pay- 
ment described in subparagraph (A). 
(Emphasis supplied.) 


The plaintiff, Catharina Costa, 
was the only woman employed in 
her work area as a warehouse 
worker and a heavy equipment op- 
erator. She alleged a plethora of dis- 
criminatory acts based on her gen- 
der. These included intense scrutiny 
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by her supervisor, receiving dispar- 
ately harsher discipline than male 
coworkers for comparable infrac- 
tions, less favorable treatment in 
the assignment of overtime, and 
gender based negative comments by 
her supervisors.”* Ultimately she 
was dismissed because of a physi- 
cal altercation with a male coworker. 
The coworker received only a five- 
day suspension as he did not have 
an extensive disciplinary history 
like the plaintiff. The jury found for 
the plaintiff after being given a 
mixed motive instruction. The em- 
ployer argued that in the absence 
of direct evidence she was not en- 
titled to a mixed motive instruction. 

In rejecting the employer’s argu- 
ment, the Court reasoned that 42 
U.S.C. §2000e-2(m) merely required 
the plaintiff to “demonstrate” that 
the employer made use of a prohib- 
ited factor in making an employ- 
ment decision. The statute does not 
require that showing to be made by 
direct evidence. It does not restrict 
the use of circumstantial evidence 
to demonstrate that a prohibited 
consideration entered into the 
employer's decision-making process. 
The Court summarized its ruling 
stating that “In order to obtain an 
instruction under §2000e-2(m), a 
plaintiff need only present sufficient 
evidence for a reasonable jury to 
conclude, by a preponderance of the 
evidence, that ‘race, color, religion, 
sex, or national origin was a moti- 
vating factor for any employment 
practice.” 

In reaching its decision in Desert 
Palace, the Court commented on the 
value of circumstantial evidence in 
proving a discrimination case. 


We have often acknowledged the utility 
of circumstantial evidence in discrimi- 
nation cases. For instance, in Reeves v. 
Sanderson Plumbing Products, Inc.,. . . 
we recognized that evidence of a 
defendant’s explanation for an employ- 
ment practice is “unworthy of credence” 
is “one form of circumstantial evidence 
that is probative of intentional discrimi- 
nation ... .” (emphasis added) The rea- 
son for treating circumstantial and di- 
rect evidence alike is both clear and deep 
rooted: “circumstantial evidence is not 
only sufficient, but may also be more 
certain, satisfying and persuasive than 
direct evidence” (emphasis in the origi- 
nal, some internal citations omitted).° 


The questions raised in the wake 
of Desert Palace are manifold. The 
opinion relies heavily on the word- 
ing of the 1991 Civil Rights Act, 
which is applicable only to discrimi- 
nation in violation of Title VII. 
Therefore it is yet to be determined 
whether the reasoning of the case 
is applicable only to mixed motive 
actions alleging discrimination in 
violation of Title VII. Further is the 
perplexing question of what quan- 
tum of circumstantial evidence is 
required to place the burden on the 
employer to show that its motives 
for an act or a practice are neutral? 
Finally, will that quantum be so 
small that it will entirely, or at least 
partially, obliterate resort to the 
McDonnell Douglas burden shifting 
order and allocation of proofs in the 
categories of discrimination cases to 
which the Desert Palace decision 
applies? While the answers to these 
questions are by no means certain, 
useful insights may be gained by 
looking at some of the few lower 
court decisions applying the Desert 
Palace decision. 

Two opinions written by Judge 
Magnuson of the U.S. District Court 
in Minnesota carry Desert Palace 
about as far as it seems to be able 
to go by apparently nullifying the 
McDonnell Douglas paradigm in 
federal discrimination cases. Dare v. 
Wal-Mart Stores, Inc., 267 F. Supp. 
2d 987 (D. Minn. 1993), was a race 
discrimination refusal to hire case 
brought under Title VII and the 
Minnesota Human Rights Act, (the 
“MHRA’”).” The court held that the 
amendment in the 1991 Civil Act 
required the employer to prove a 
nondiscriminatory reason for its 
actions by a preponderance of the 
evidence even where the plaintiff is 
unsuccessful in proving pretext.” 
Judge Magnuson reasoned that the 
McDonnell Douglas paradigm put 
an unreasonable burden on a plain- 
tiff and that it was properly done 
away with by §2000e-2(m). He ob- 
served that “a plaintiff’s unsuccess- 
ful challenge to the defendant’s non- 
discriminatory rationale should not 
automatically allow the defendant 
to escape liability. It should merely 
subject the defendant to the mixed 
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motive analysis.”** He further ob- 
served that “the ‘same decision test’ 
that the Civil Rights Act requires 
defendants to pass as part of a lim- 
ited affirmative defense functions 
just as effectively when applied to 
single motive claims as it does when 
applied to mixed motive claims.”” 

In Dare the court reasoned that 
all employment decisions are made 
for a mixture of reasons. Following 
the court’s reasoning to its logical 
conclusion any plaintiff who makes 
a prima facie case is entitled to a 
mixed motive instruction. This rea- 
soning permits the fact finder in any 
Title VII discrimination case to con- 
clude that the defendant acted pur- 
suant to a discriminatory motive but 
would have acted in the same man- 
ner for a legitimate reason or rea- 
sons. It follows that in any Title VII 
case that goes to trial the defendant 
would be subject to an injunction 
and payment of the plaintiff’s 
attorney’s fees pursuant to §2000- 
e(5)(g)(2)(B)(i) even if the plaintiff 
is barred by §2000-e(5)(g)(2)(B)(ii) 
from obtaining monetary relief or an 
improvement in employment sta- 
tus.*° 

Notwithstanding the Dare court’s 
disdain for McDonnell Douglas, it 
applied that case’s order and allo- 
cation of proofs to the plaintiff’s 
claim under the MHRA, quite appro- 
priately observing that Minnesota 
has not adopted Price Waterhouse or 
the 1991 Civil Rights Act.*! 

The reasoning in Dare found ap- 
proval in Griffith v. City of Des 
Moines, 4:01 - CV - 10537 (S.D. Iowa 
7/3/2003), a Title VII case in which 
the court found the Dare decision to 
be “well-reasoned.”* In Griffith the 
court agreed that “in light of the 
1991 amendments to Title VII and 
the Supreme Court’s decision in 
Desert Palace, courts are no longer 
obliged to apply the McDonnell Dou- 
glas framework when considering a 
motion for summary judgment on a 
‘single motive’ Title VII claim.”* 

Judge Magnuson carried his rea- 
soning in Dare a step further in 
Skomsky v. Speedway SuperAmerica, 
267 F. Supp. 2d 995 (D. Minn. 2003), 
in which he applied Desert Palace to 
an action brought under the Ameri- 


Seat 
on 
} 
} 
} 


cans With Disabilities Act (the 
“ADA”). The court held that 
Skomsky had pled a mixed motive 
case as he originally had included a 
claim of age discrimination in vio- 
lation of the Age Discrimination in 
Employment Act, (the “ADEA”)*, 
although he dropped that claim. The 
court held that since the ADA was 
patterned after Title VII the same 
burdens of proof should apply in 
each statute. Judge Magnuson did 
not seem to be concerned that 42 
U.S.C. §2000e-2(m) by its terms lim- 
its its applicability to Title VII and 
is not specifically incorporated into 
the ADA in 42 U.S.C. §2117(a). In 
Judge Magnuson’s view “the Su- 
preme Court abrogated the direct/ 
indirect evidence distinction articu- 
lated in Justice O’Connor’s Price 
Waterhouse concurrence.” 

It is questionable whether the 
Supreme Court would agree with 
Judge Magnuson’s view in Skomsky. 
In Raytheon Co. v. Hernandez, 124 
S. Ct. 513 (2003), a post Desert Pal- 
ace decision, the Court found that 
the McDonnell Douglas method of 
proofs was applicable in that par- 
ticular ADA case. However, the is- 
sue of whether §2000e-2(m) as in- 
terpreted in Desert Palace is 
applicable in an ADA case does not 
appear to have been argued in that 
case. 

Other district court judges have 
rejected Judge Magnuson’s reason- 
ing, finding that Desert Palace was 
not intended to rewrite McDonnell 
Douglas. In Rozkowiak v. Village of 
Arlington Heights, 01 C 5414 (N.D. 
ILL 03/24/2004), the court expressly 
rejected the ruling in Dare. In grant- 
ing the employer’s motion for sum- 
mary judgment the court opined that 
McDonnell Douglas is still a viable 
framework for evaluating Title VII 
cases and, therefore, analyzed the 
case under burden shifting. 

The court in Herawi v. State of Ala- 
bama Department of Forensic Sci- 
ences, Civil Action No.2:02civ1360 - 
T (M.D. Ala. 04/05/2004), para- 
phrased Mark Twain in declaring 
that reports of the death of 
McDonnell Douglas are greatly ex- 
aggerated. The court opined that 
McDonnell Douglas is still a viable 


framework for analyzing Title VII 
claims. The employer’s motion for 
summary judgment was denied us- 
ing burden shifting based on numer- 
ous negative references made to the 
plaintiff’s national origin. 

Perhaps many courts will agree 
with the reasoning of Owens v. Ex- 
cel Management Services, Inc., Civil 
Action No. 3:02-CV-0835-L (N.D.Tex. 
02/13/2004), in which the court re- 
jected any suggestion that Desert 
Palace abrogated McDonnell Dou- 
glas burden shifting. The court rea- 
soned that if the Supreme Court had 
intended such a dramatic revision 
of employment discrimination law 
it would have done so in unmistak- 
able terms. In granting the 
defendant’s motion for summary 
judgment the court held that plain- 
tiff had not met her burden under 
the third McDonnell Douglas step as 
she failed to show that her being 
dismissed in a general reduction in 
force was pretextual. 

Another district court proposed a 
way of applying Desert Palace to the 
McDonnell Douglas analysis. In 
Dunbar v. Pepsi-Cola General Bot- 
tlers of Iowa, 285 F. Supp. 2d 1180 
(N. D. Ia. 2003), a Title VII race dis- 
crimination case, the court reasoned 
that to accommodate Desert Palace 
the McDonnell Douglas burden 
shifting paradigm must be changed 
only in the third step. Once the de- 
fendant states a neutral reason for 
its decision the plaintiff may pro- 
ceed in two different ways. He may 
prove that the stated reason is a 
pretext. Alternatively he may prove 
that the plaintiff’s protected status 
was a reason for the defendant’s 
actions even if there was a valid 
neutral basis for the employer’s de- 
cision. The latter “mixed motive” 
method of proving discrimination 
may be accomplished with either 
direct or circumstantial evidence. If 
the plaintiff succeeds in showing 
that his or her protected status 
played a role in the defendant’s de- 
cision, the burden then shifts back 
to the defendant to prove that it 
would have taken the same action 
in the absence of discriminatory 
motives in order to avoid liability for 
damages. The court denied sum- 


mary judgment using both burden 
shifting and mixed motive analysis. 
Its decision was based primarily on 
evidence of the plaintiff’s receiving 
disparately harsher discipline than 
white employees who engaged in 
comparable conduct. This approach 
was also followed in Brown v. Westaff 
(USA) Inc., Civil No. 02-1696 (JRT/ 
JSM) (D. Minn. 01/12/04). 

Since the Desert Palace decision 
there have been decisions that have 
cited the case as the basis for allow- 
ing actions to proceed on a mixed 
motive theory, but it is not entirely 
certain that the results would have 
differed under Price Waterhouse. In 
Campetti v. Career Education Cor- 
poration d/b/a Allentown Business 
School, No. 02-CV-1349 (E.D. Pa. 6/ 
25/2003, the court denied the 
defendant’s motion for summary 
judgment finding that two state- 
ments allowed the case to proceed 
under a mixed motive standard. 
According to the plaintiff the 
employer’s director of human re- 
sources allegedly told him that 
“with women like me around, men 
like you will never make it in corpo- 
rate America.”*° Since she denied 
making this statement the court 
found that it was for the jury to de- 
cide whether she did so. If the jury 
believed the plaintiff it could find 
that gender was a motivating fac- 
tor in the decision to dismiss the 
plaintiff. The court also considered 
a note written in an inspirational 
book given to the plaintiff by the 
employer’s president. The note 
stated: “Tony, it’s tough to be our 
only male manager!! We women are 
ruthless and you are often the brunt 
of all our frustrations. Thanks for 
being secure enough to handle all 
us crazy broads!!”*’ The court de- 
termined that it was for the jury to 
decide if the note was evidence of 
discrimination. While the Campetti 
court indicated that it was applying 
the Desert Palace decision it is not 
unlikely that the evidence, at least 
the statement by the human re- 
source director, would have been suf- 
ficient as direct evidence to support 
proceeding as a mixed motive case 
under the view expressed by Justice 
O’Connor in Price Waterhouse. 
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The Fourth Circuit cited Desert 
Palace as the basis for its decision 
in Rowland v. American General Fi- 
nance Inc., 340 F.3d 187 (4th Cir. 
2003), a Title VII gender discrimi- 
nation case in which the plaintiff 
complained of being denied a pro- 
motion to district manager. In that 
case the court ruled that the trial 
court had erred in refusing to give a 
mixed motive jury instruction where 
a decisionmaker had allegedly told 
the plaintiff that he did not need 
another woman in the position of 
district manager. The same indi- 
vidual had allegedly told another 
woman “that’s just life at American 
General. That’s the way it is. The 
men run the company, and you just 
have to do what they say.”** 

Rowland, like Campetti, does not 
afford clear guidance on the impor- 
tant question of what quantum of 


evidence is needed to obtain a mixed 


motive instruction after Desert Pal- 
ace. The decisionmaker’s statement 
that he did not need another woman 
in the district manager position 
would likely have been sufficient 
direct evidence to justify a mixed 
motive instruction even prior to the 
1991 Civil Right Act. The question 
may be moot if the courts adopt 
Judge Magnuson’s view that essen- 
tially does away with McDonnell 
Douglas and requires a mixed mo- 
tive instruction in every discrimina- 
tion case, or at least those brought 
under Title VII and the ADA. 

The Fourth Circuit en banc deci- 
sion in Hill v. Lockheed Martin Lo- 
gistics Management, No. 01-1359, 
(4th Cir. en banc 1/5/2004), pointed 
out one factor that remains the 
same after Desert Palace. Whether 
a plaintiff attempts to prove a case 
under McDonnell Douglas or under 
a mixed motive theory, acts or state- 
ments by one not involved in the 
decision-making process that re- 
sults in an adverse action do not con- 
stitute evidence of discrimination. 

A further important unanswered 
question is in what type of discrimi- 
nation cases will the reasoning in 
Desert Palace be applied? Will it find 
acceptance under various state dis- 
crimination cases, or discrimination 
cases brought under such statutes 


as the Family and Medical Leave 
Act, the Fair Labor Standards Act, 
or the Employee Retirement Income 
Security Act? 

A clue to the future of the finding 
in Desert Palace may be found in 
some courts’ reluctance to apply the 
42 U.S.C. §2000e-2(m) to anything 
other than Title VII discrimination 
cases. In Pennington v. City of 
Huntsville, 261 F.3d 1212 (11th Cir. 
2001), the 11th Circuit found that 
section inapplicable to Title VII re- 
taliation cases as well as cases 
brought under 42 U.S.C. §1983.° 

The court looked back to its deci- 
sion in Lewis v. Young Men’s Chris- 
tian Association, 208 F.3d 1303 (11th 
Cir. 2000), in which it held that 
§2000e-2(m) does not state that an 
unfair employment practice exists 
where retaliation for filing an age 
discrimination action is a motivat- 
ing factor in an adverse employment 
decision along with neutral motivat- 
ing factors. Motivation only on the 
basis of “race, color, religion or na- 
tional origin” brings the section into 
play. 

Lower courts so far are mixed on 
the application of Desert Palace to 
other statutes. In Bolander v. BP Oil 
Company, No. 3:01CV7341 (N.D. 
Ohio 8/6/2003), the court ruled that 
“the mixed motives rationale and 
Desert Palace does not apply to age 
discrimination cases.”*° While the 
court did not state the basis for the 
finding, it would not be unreason- 
able to infer that the court took into 
account that the applicable lan- 
guage of the 1991 Civil Rights Act 
does not apply to the ADEA. 

Ballatore Fairmont Hotel & Re- 
sorts, Inc., No. 02 C 4807 (02/23/2004 
N.D. Ill.), was an ADEA action in 
which the court cited Desert Palace 
as the basis for denying the 
employer’s motion for summary 
judgment in the plaintiff’s claim of 
disparate work assignment. In re- 
ferring to a supervisor’s reference to 
the plaintiff as “that old man” when 
declining to let him substitute for 
another employee the court rea- 
soned that Desert Palace sanctioned 
circumstantial evidence as proof of 
discrimination in an ADEA case. 
The court made no mention of the 
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fact that 42 U.S.C. §2000e-2(m) is 
limited in its application to Title VII. 

By contrast, summary judgment 
was denied in Beckman v. KGB Tele- 
communications, Inc., Civ. No. 02- 
1261 (D. Minn. 03/16/2004), where 
the court declined to apply Desert 
Palace to an age discrimination ac- 
tion brought under both the ADEA 
and the Minnesota Human Rights 
Act. The plaintiff’s evidence was at 
best circumstantial. It consisted of 
two occasions in which he was re- 
ferred to as an old man and one on 
which he was referred to as an “old 
F—er.” The court observed that the 
Eighth Circuit has not ruled on 
whether Desert Palace applies to 
ADEA claims and the Minnesota 
Supreme Court has rejected the 
mixed motive analysis for claims 
under the state statute.*! 

In Lloyd v. City of Bethlehem, Civil 
Action No. 02-civ-00830 (E.D. Pa. 03/ 
01/2004), the court granted the 
defendant’s motion for summary 
judgment stating that it was apply- 
ing the McDonnell Douglas burden 
shifting analysis as modified by 
Desert Palace. However, the discus- 
sion was not pertinent to its ulti- 
mate finding that the plaintiff had 
not made out a prima facie case un- 
der the ADEA under any theory. 

The Fifth Circuit allowed circum- 
stantial evidence to invoke a mixed 
motive analysis to an ADEA case in 
Rachid v. Jack in the Box, Inc., No. 
03-10803 (June 25, 2004). In that 
case a manager of two restaurants 
was discharged allegedly for violat- 
ing a company policy regarding 
making changes on employees’ time 
cards. The court found factual issues 
that precluded summary judgment 
based on indirect negative com- 
ments relating to the plaintiff’s age 
by his supervisor and a factual dis- 
pute as to whether the policy in is- 
sue was in truth a company policy. 

The court found that Desert Pal- 
ace was precedent for not requiring 
direct evidence of discrimination as 
a prerequisite to applying a mixed 
motive analysis. The court reasoned 
that the language prohibiting dis- 
crimination on the basis of age in 
the ADEA parallels that prohibiting 
discrimination in Title VII, having 
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been modeled on that language. It 
made no mention of the absence in 
the ADEA of the 1991 Civil Rights 
Act language that was central to the 
reasoning in Desert Palace. Neither 
did the court take notice of the com- 
ments in Desert Palace advancing 
the value of circumstantial evidence 
in proving discrimination. 

The court modified McDonnell 
Douglas in the third step by allow- 
ing that once the defendant has 
stated a nondiscriminatory reason 
for its actions, the plaintiff must 
show either that the defendant’s 
reason is a pretext for discrimina- 
tion or that the defendant’s reason 
though true the defendant was also 
motivated by discriminatory consid- 
erations. If the plaintiff makes the 
latter showing, the defendant must 
prove that it would have made the 
same decision in the absence of its 
discriminatory animus. 

One court found Desert Palace 
applicable to claims under 42 U.S.C. 
§1981. Disher v. Wilson, No. 
1:02CV00529 (M.D. N.C. 02/26/ 
2004), was a race discrimination 
action brought under both Title VII 
and 42 U.S.C. §1981. The court found 
Desert Palace applicable based on 
plaintiff’s raising an issue of 
whether comparators were treated 
more leniently under like circum- 
stances. In denying the defendant’s 
motion for summary judgment the 
court applied a mixed motive analy- 
sis to the claims under both stat- 
utes. The court reasoned that the 
statutes are analogous and like rea- 
soning should apply to both. 

While it is clear that the Desert 
Palace decision relates solely to the 
effect of §2000e-2(m) on burdens of 
proof in Title VII mixed motive 
cases, there is reasoning in the de- 
cision that might be applied to other 
cases. The opinion of Justice Thomas 
has dethroned direct evidence from 
its exalted perch in the scheme of 
proving discrimination cases. It is 
no longer in every case to be consid- 
ered superior to circumstantial evi- 
dence. Justice Thomas observed 
that: 

The adequacy of circumstantial evidence 


extends beyond civil cases; we have 
never questioned the sufficiency of cir- 


cumstantial evidence in support of a 
criminal conviction, even though proof 
beyond a reasonable doubt is required. 
See Holland v. United States,** (observ- 
ing that, in criminal cases circumstan- 
tial evidence is “intrinsically no differ- 
ent than testimonial evidence.”) And 
juries are routinely instructed that 
“(t]he law makes no distinction between 
the weight or value to be given to either 
direct or circumstantial evidence.” . . . It 
is not surprising, therefore, that neither 
petitioner nor amicus curiae can point 
to any other circumstance in which we 
have restricted a litigant to the presen- 
tation of direct to the presentation of 
direct evidence absent some affirmative 
directive in a statute.* 


Considering the newly enhanced 
respectability of circumstantial evi- 
dence lower courts might well con- 
sider some measure of circumstan- 
tial evidence to be sufficient to 
create a mixed motive cases under 
statutes other than Title VII. It cer- 
tainly will be interesting to see. U 
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that he did not agree with the plaintiff’s 
contention that McDonnell Douglas was 
no longer applicable to Title VII cases. 

31 Dare, 267 F. Supp. at 992-93. 

82 Griffith, 4:01-CV-10537. 

33 Td. 

34 29 U.S.C. §623(a). 

35 Skomsky, 267 F. Supp. at 1000. 

36 Campetti, No. 02- cev-1349. 

37 Td. 

38 Rowland, 340 F.3d 187. 

3° The Pennington court noted that its 
view was in accord with Matima v. Celli, 
228 F.3d 68 (2d Cir. 2000); Norbeck v. 
Basin Electric Power Coop., 215 F.3d 848, 
852 (8th Cir. 2000); Kubicko v. Ogden 
Logistics Services, 181 F.3d 534, 552 n.7, 
(4th Cir. 1999); McNutt v. Board of Trust- 
ees of the University of Illinois, 141 F.3d 
706, 709 (7th Cir. 1998); Woodson v. Scott 
Paper Co., 109 F.3d 913, 935 (3d Cir. 
1997); and Tanca v. Nordberg, 98 F.3d 
680, 684 (1st Cir. 1996). 

4° Bolander, No. 3:01-CV-7341. 

*! See also Rabe v. City of Bemidji, Min- 
nesota, Civ. No. 02-1698 (D. Minn 03/17/ 
2004), where the court also declined to 
apply the ruling in Desert Palace to an 
ADEA claim while denying the 
defendant’s motion for summary judg- 
ment. 

#2 348 U.S. 121, 140 (1954). 

48 Desert Palace, 123 S. Ct. at 2154. 
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Real Property, Probate and Trust Law 


Minimizing a Personal Representative’s 
Personal Liability to Pay Taxes 


PartlI 


by William C. Carroll and John “Randy” Randolph 


personal representative 

(“PR”) of a Florida pro- 

bate estate must be fully 

cognizant of his or her ob- 
ligations to file tax returns and pay 
taxes on behalf of the decedent and 
the decedent’s estate. These obliga- 
tions are numerous and include re- 
turns for income, estate, generation- 
skipping, gift and intangible taxes. 
A failure to file these tax returns 
and to pay these taxes could result 
in the PR being personally liable to 
the Internal Revenue Service or to 
the Florida Department of Revenue 
for any unpaid taxes, penalties, and 
interest. This personal liability can 
be asserted and collected by the fed- 
eral and state government many 
years after the estate is closed. Ad- 
ditionally, the Florida Probate 
Rules specify that, before making 
complete distribution of estate as- 
sets to beneficiaries, the PR is obli- 
gated to settle all creditor claims 
and to pay or make provision for 
taxes and expenses of administra- 
tion.’ Even if the PR is not person- 
ally liable to the IRS or the FDOR, 
the PR could be personally liable to 
the beneficiaries through a sur- 
charge action based on a loss suf- 
fered because of a failure to pay 
taxes when due. 

Part I of this article describes 
these tax returns and tax payment 
obligations and discusses the ways 
in which a PR can be held person- 
ally liable for failing to adhere to 
the applicable federal and state re- 
quirements. Part II suggests a 
course of action for a PR to mini- 
mize the risk of being personally 
liable for these taxes. 


Part | describes tax 
returns, tax payment 
obligations, and ways 
in which a PR can be 
held personally liable 
for failing to adhere 
to the applicable 
federal and state 
requirements. 


Federal Tax 
Obligations in General 
Federal law requires the PR to 
file the decedent’s outstanding fed- 
eral income and gift tax returns.’ 
Depending on the size of the estate 
and the amount of the decedent’s 
lifetime gifts, the PR may also be 
required to file a federal estate tax 
return.’ The PR is responsible for 
paying the federal estate tax, even 
if a part of the tax liability is at- 
tributable to assets which are not 
in the possession of the PR.* With 
respect to the generation-skipping 
tax, the PR is required to report on 
the estate tax return any testamen- 
tary direct skips and is liable to pay 
the related generation-skipping 
tax.° The PR must also report on the 
estate tax return, and pay, any di- 
rect skip generation-skipping tax 
resulting from a “trust arrange- 
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ment” involving less than’$250,000, 
such as a life insurance policy with 
a grandchild as the beneficiary.® 


Federal Mechanism 
for Holding the PR 
Personally Liable for Taxes 

If a PR fails to pay the decedent’s 
or the estate’s federal tax liabilities, 
he or she can be held personally li- 
able for these taxes. 31 U.S.C. 
§3713(a) provides in part that a 
claim of the United States Govern- 
ment must be paid first when the 
assets in the estate of a deceased 
debtor are not enough to pay all 
debts of the debtor. 31 U.S.C. 
§3713(b) states that a representa- 
tive of a person or an estate paying 
any part of a “debt” of the person or 
estate before paying a claim of the 
U.S. Government is personally li- 
able to the extent of the payment 
for unpaid claims of the U. S. Gov- 
ernment. Thus, a PR can be held 
personally liable to the U.S. Govern- 
ment if the PR pays a “debt” of the 
estate before satisfying the U.S. 
Government’s claims. A trustee of 
a trust which was revocable until 
the decedent’s death can also be 
personally liable for the decedent’s 
and the estate’s taxes.’ 

In addition to holding the PR per- 
sonally liable pursuant to §3713(b), 
the IRS has other methods avail- 
able for collecting unpaid taxes. The 
U.S. Government has a lien on all 
property of the taxpayer for as- 
sessed and unpaid taxes.* This lien 
is commonly referred to as the gen- 
eral tax lien. The general tax lien 
does not arise until the tax is as- 
sessed. Additionally, the estate tax 
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becomes a lien on the gross estate.° 
This lien is a special tax lien. This 
special tax lien, unlike the general 
tax lien, attaches immediately upon 
the decedent’s death.'° Thus, in ad- 
dition to, or in lieu of, holding a PR 
personally liable, the IRS can attach 
the property subject to any general 
or special lien. Additionally, the IRS 
can hold a transferee liable for any 
assessed tax deficiency of a tax- 
payer, decedent, or donor." This is 
known as “transferee liability.” The 
term “transferee” includes an heir, 
legatee, devisee, and distributee of 
an estate of a deceased person and 
a donee of any gift.” 

Thus, holding a PR personally li- 
able for unpaid taxes pursuant to 
§3713(b) is but one of several 
mechanisms available to the IRS for 
the collection of unpaid taxes. One 
commentator noted that §3713(b) is 
usually used by the IRS as a last 
resort in that, as discussed below, 
the Service cannot use §3713(b) un- 
less it has satisfied certain condi- 
tions precedent.’ This same com- 
mentator, however, goes on to state 
that holding the PR personally li- 
able may be the only effective 
weapon available because: 

1) the general tax lien may not be ef- 
fective due to a distribution of assets 
from the estate before the tax was as- 
sessed; 

2) many types of transfers defeat the 
government’s security interest under 
the special tax lien statute (i.e., purchas- 
ers and secured creditors in certain in- 
stances); and 

3) a transferee may dissipate assets he 


or she received from the decedent’s es- 
tate.'* 


¢ Conditions Precedent to Per- 
sonal Liability under $3713(b). 

In order for a PR to be held per- 
sonally liable under §3713(b) the fol- 
lowing conditions precedent must be 
satisfied: 

(1) the U.S. Government must have 
a claim; 

(2) the PR must have knowledge of 
the government’s claim or be placed 
on inquiry notice of the claim; 

(3) the PR must have paid a “debt”; 
(4) the “debt” must have been paid 
at a time when the estate is insol- 
vent or the “debt” must create the 
insolvency; and 

(5) the IRS must have filed a timely 


assessment against the PR indi- 
vidually, or there must have been a 
timely filing of a court action 
against the PR personally. 

Following is more detail on some 
of these conditions precedent: 

¢ U.S. Government Claims 

U.S. Government claims include 
taxes owed (even unassessed taxes) 
to the U. S. Government, and inter- 
est and penalties attributable to 
unpaid taxes." 

e PR’s Knowledge of Unpaid U.S. 
Government Claim 

In general, a PR cannot be held 
personally liable for any unpaid tax 
of a decedent unless he or she has 
knowledge of the tax liability or 
knowledge of facts which would 
cause a reasonable person to inquire 
as to the existence of such tax liabil- 
ity.'’ A PR who relies on the errone- 
ous advice of legal counsel might 
avoid personal liability if the fidu- 
ciary can demonstrate limited expe- 
rience in estate matters.'® 

© “Debt” Defined 

To be held personally liable for 
federal taxes, one condition prece- 
dent is that the PR must have paid 
a “debt” of the decedent or the es- 
tate prior to satisfying the claim of 
the U.S. Government. What type of 
payments constitute the payment of 
a “debt”? 

¢ Payments Which Do Not Consti- 
tute Payments of a Debt 

Payment of amounts owed to a 
creditor with a security interest per- 
fected prior to any federal tax lien 
does not constitute a “debt” payment 
under §3713(b).'° Payment of fu- 
neral expenses, administration ex- 
penses, including court costs and 
reasonable compensation for the fi- 
duciary and his or her attorney, and 
payment of family allowances, do 
not constitute payment of “debts” 
under §3713(b).*° The IRS charac- 
terizes these amounts as charges 
against the property of the decedent 
to be deducted before the payment 
of “debts.”*' According to U.S. v. 
Blakeman, a Texas case, a surviv- 
ing spouse’s homestead interest in 
a decedent’s property was not sub- 
ject to the IRS lien against the 
decedent’s estate. Therefore, based 
on the court’s holding, a PR’s “dis- 


tribution” of the life estate to the 
surviving spouse should not consti- 
tute the payment of a “debt” under 
§3713(b). 

© Payments Which Constitute Pay- 
ments of a Debt 

Payment of expenses of the 
decedent’”s last illness are debt pay- 
ments.”’ A payment to an unsecured 
creditor constitutes a “debt” pay- 
ment under §3713(b).7* Payment of 
state income taxes constitutes a 
“debt” payment.” Although there do 
not appear to be any regulations, 
cases, or IRS rulings on point, it is 
the authors’ opinion that the pay- 
ment of state estate taxes to states, 
such as Florida, which have a “pick 
up” tax would not constitute the pay- 
ment of a “debt.” However, the pay- 
ment of estate taxes in excess of the 
federal state death tax credit would, 
in our opinion, constitute a “debt” 
payment.”* The payment of state 
inheritance taxes constitutes a 
“debt” payment under §3713(b).”’ 
Since the payment of state income 
taxes constitutes a “debt” payment, 
we also believe that the payment of 
the Florida intangibles tax would be 
a “debt” payment under §3713(b). 
The word “debt” also includes a 
beneficiary’s distributive share of 
the estate. If the PR distributes any 
portion of the estate to the benefi- 
ciaries before all of the federal taxes 
are paid, he or she could be held 
personally liable to the extent of the 
distribution.”® F. S. §731.201(10) 
defines “distributee” as a person 
who has received estate property 
from a PR or other fiduciary other 
than as a creditor or purchaser. 
Based on this definition, the satis- 
faction of the elective share should 
constitute a distribution from the 
estate and, if made prior to payment 
of federal tax liabilities, could ex- 
pose the PR to personal liability.” 

F. S. §733.707 sets forth the dis- 
tribution priorities for insolvent es- 
tates and its priorities are, for the 
most part, consistent with the de- 
scribed case law, Treasury Regula- 
tions and IRS rulings determining 
what constitutes a debt payment for 
purposes of §3713(b). Under F. S. 
§733.707, administration expenses 
are provided first (“Class 1”) prior- 
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ity, funeral expenses are provided 
second (“Class 2”) priority, and fed- 
eral debts and taxes are grouped in 
as third tier (“Class 3”) priorities. 
Last illness expense creditors are 
fourth tier (“Class 4”) claimants and 
other unsecured creditors of the de- 
cedent are relegated to Class 8. 
However, the family allowance is 
considered a Class 5 priority, below 
the U.S. Government Class 3 prior- 
ity and, as mentioned, the IRS con- 
siders a reasonable family allow- 
ance payment to have priority over 
its claims.*° 

© Service of Notice of Liability As- 
sessment on PR or Filing of Lawsuit 
Against the PR 

The final condition precedent to 
asserting §3713(b) liability against 
the PR is that the IRS must either 
assess the fiduciary pursuant to In- 
ternal Revenue Code §6901 or file 
a lawsuit against the PR in federal 
district court pursuant to I.R.C. 
§7402(a).*! Ifthe IRS utilizes I.R.C. 
§6901, it must follow the same pro- 
cedures mandated for the assess- 
ment and collection of the underly- 
ing tax, such as the sending of a 
notice of liability, which is similar 
to a notice of deficiency, to the fidu- 
ciary.*” 

The I.R.C. §6901 assessment pe- 
riod expires on the later of one year 
after the liability arises or the expi- 
ration of the period of collection of 
the tax in respect of which such li- 
ability arises.** The period of collec- 
tion of the underlying tax is usually 
10 years after assessment of such 
tax.** Thus, under §6901, the IRS 
can assess personal fiduciary liabil- 
ity up to 10 years after assessment 
of the tax in respect of which such 
liability arises. If the IRS elects to 
assess the PR pursuant to §6901, 
the IRS presumably also has an ad- 
ditional 10 years to commence a col- 
lection proceeding against the PR. 
In Adler v. U.S.,* the estate tax was 
assessed on April 18, 1989. The 
§6901 assessment for fiduciary li- 
ability for the failure to pay the es- 
tate tax was made on August 22, 
1994. The court noted that the col- 
lection period against the estate 
expired on April 18, 1999, but that 
the collection period for §6901 fidu- 


The Florida Probate 
Code contains 
detailed procedures 
for settling claims 
against a decedent's 
estate for the 
decedent's 
pre-death liabilities. 


ciary liability commenced on August 
22, 1994, which meant that the Ser- 
vice had until August 22, 2004, to 
commence a collection proceeding 
against the PR personally.* 

Alternatively, if the IRS decides 
to forego assessment under §6901 
and, instead, chooses to file suit 
against the PR for §3713(b) liabil- 
ity in federal district court pursu- 
ant to I.R.C. §7402(a), the suit must 
be filed within the limitations pe- 
riod for collecting the underlying 
tax.*’ Further, a proceeding under 
I.R.C. §7402(a) requires the IRS to 
commence the collection proceeding 
generally within 10 years of the as- 
sessment of the underlying tax.* 
Thus, unlike a I.R.C. §6901 assess- 
ment, which according to Adler al- 
lows for consecutive 10-year assess- 
ment and collection periods (20 
years total), a I.R.C. §7402(a) pro- 
ceeding requires that the lawsuit 
seeking §3713(b) liability and the 
collection on that liability must all 
occur within 10 years of the assess- 
ment of the underlying tax. 


Florida Law as Defense to 
Being Liable for Payment 
of Federal Taxes 

The Florida Probate Code con- 
tains detailed procedures for set- 
tling claims against a decedent’s es- 
tate for the decedent’s pre-death 
liabilities. This procedure requires 
publication of a notice to creditors 
in a local newspaper, a diligent 
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search for reasonably ascertainable 
creditors, and service on these rea- 
sonably ascertainable creditors of a 
copy of the notice to creditors.” FS. 
§733.702(1) bars the claims of credi- 
tors who have not filed a claim in 
the probate proceeding on or before 
the later of the date that is three 
months after the time of the first 
publication of the notice to creditors 
or, as to any creditor required to be 
served with a copy of the notice to 
creditors, 30 days after the date of 
service on the creditor. One might 
be tempted to think, then, that ifthe 
PR could serve the IRS with a no- 
tice to creditors, and if the IRS failed 
to file a timely claim against the 
estate, then the PR, in his or her 
individual capacity, would be ab- 
solved from paying the tax debt. 
This is not the case. 

The claims procedure set forth in 
F. S. §733.2121 and 733.702(1) does 
not cut off the decedent’s federal tax 
liabilities. For instance, in U.S. v. 
Stevenson,* the IRS sought to ob- 
tain a judgment against the estate 
and the PR for the decedent’s un- 
paid federal income tax liabilities. 
The PR objected, asserting that the 
IRS did not make a claim against 
the estate within the time frame set 
forth in F. S. §733.702. The U.S. Dis- 
trict Court for the Middle District 
of Florida held that the failure to 
timely file a claim pursuant to F. S. 
§733.702 does not bar the U.S. Gov- 
ernment from seeking payment of 
unpaid taxes. In fact, even the two- 
year statute of repose set forth in F. 
S. §733.710(1) does not bar the IRS 
from asserting liability against an 
estate for a decedent’s unpaid tax 
liabilities.*! The U.S. Government is 
not bound by state statutes of limi- 
tation in enforcing its rights. Fur- 
ther, a probate court order discharg- 
ing the PR does not bar the IRS from 
asserting personal liability against 
the PR under §3713(b).*? 

There are a few federal district 
court cases standing for the propo- 
sition that if the U.S. Government 
files a probate claim it is then a 
party to the probate proceeding and 
is bound by the court’s rulings with 
respect to this claim, even if the 
claim is ruled to have a priority 
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lower than as mandated under fed- 
eral law. In such a case, the U.S. 
Government could not then seek to 
hold the PR personally liable for any 
claim amounts in excess of that 
granted by the court.* 

The IRS, in a 2002 chief counsel 
advisement, rejected the holding in 
these cases, concluding that the U.S. 
Supreme Court’s decision in King v. 
U.S.,379 U.S. 329 (1964) means that 
a fiduciary is personally liable un- 
der §3713(b) even though the IRS 
is a party to the court proceeding.’ 
In this chief counsel advisement, the 
Service reasoned that, even when 
the IRS has filed a claim and fails 
to object to a proposed plan of dis- 
tribution, the fiduciary has a duty 
to present the IRS claim to the court, 
recommend that it be paid first and 
object if the court attempts to assign 
the claim a lower priority. Accord- 
ingly, even if the IRS files a claim in 
the estate, the PR should actively 
assert the U.S. Government’s prior- 
ity under §3713(a), knowing that the 
failure to do so could lead to the IRS 
assertion of personal liability 
against the PR under §3713(b). 

A PR who is administering a po- 
tentially insolvent estate might con- 
sider filing a federal district court 
quiet title action against the U.S. 
Government pursuant to 28 U.S.C. 
§2410(a). In Estate of Johnson v. 
US., 836 F.2d. 940 (5th Cir. 1988), 
an executor of a Texas estate suc- 
cessfully argued that he had a right 
to a quiet title action to determine 
if administration and funeral ex- 
penses had priority over federal tax 
liens. However, pursuant to the 
IRS’s position in the 
abovementioned chief counsel ad- 
visement, the PR should be aware 
that any quiet title court order may 
not protect the PR from an IRS as- 
sertion of personal liability under 
§3713(b). 

Finally, if a PR is liable under 
§3713(b), the PR will soon realize 
that the collection powers of the IRS 
are enormous. Due to federal pre- 
emption, Florida’s exempt property 
statutes and constitutional home- 
stead laws do not preclude the IRS 
from attaching these personal as- 
sets for collection.*® Additionally, the 


U. S. Supreme Court recently held 
that tenants by the entirety assets 
can be reached to satisfy the federal 
tax liabilities solely owed by one 
spouse.*® 


Florida Tax Obligations 

Estate Tax. Florida imposes an 
estate tax on resident decedents*’ 
and on the Florida situs property of 
nonresident and nonresident alien 
decedents.** The Florida estate tax 
is based on the credit to the federal 
estate tax allowed for state death 
taxes. This federal credit is set forth 
in I.R.C. §2011. Pursuant to I.R.C. 
§2011(f), this federal credit is being 
gradually phased out and is com- 
pletely eliminated for decedents 
dying after December 31, 2004. 
However, under current law, I.R.C. 
§2011(f) is scheduled to “sunset”on 
December 31, 2010.*° Thus, under 
current law, there will be no Florida 
estate tax for years 2005 through 
2010, but there will be Florida es- 
tate tax in years 2004, 2011, and 
beyond. 

FS. §198.13(1) requires the PR to 
file with the FDOR an executed copy 
of the federal estate tax return. The 
PR is also required to file a Florida 
Estate Tax Return (Form F-706).*° 
An executed copy of the federal es- 
tate tax return and a Form F-706 
only need to be filed if the PR is re- 
quired by federal law to file a fed- 
eral estate tax return.®' When a fed- 
eral estate tax return is not required 
to be filed, then the PR can file an 
affidavit of no Florida estate tax due 
(Form DR-312) with the clerk of 
court in each county where the de- 
cedent owned property.” 

F.S. §198.26 bars the probate 
court from accepting a PR’s final ac- 
count until the Florida estate tax 
has been paid. Similar to §3713(b), 
a PR can be held personally liable 
for the Florida estate tax to the ex- 
tent that he or she makes distribu- 
tion, in whole or in part, to the ben- 
eficiaries without paying or securing 
the Florida estate tax or without 
having the distributed property re- 
leased from the estate tax lien.* 

Generation-skipping Tax. Al- 
though Florida does impose a gen- 
eration-skipping tax (GST tax), nor- 


mally individuals and fiduciaries 
other than the PR are responsible 
for paying the GST tax and filing the 
GST tax returns. The Florida GST 
tax is not imposed on direct skips, 
such as a devise in a will to a grand- 
child. The Florida GST tax is im- 
posed on taxable terminations and 
taxable distributions, such as a ter- 
mination of a non-GST tax exempt 
trust upon the death of the settlor’s 
child with its principal being distrib- 
uted to a grandchild.* Thus, it is the 
trustee or the beneficiaries, and not, 
for example, the PR responsible for 
administering the will under which 
the trust was created, who must pay 
the tax. 

Intangible Tax. F.S. §199.032 im- 
poses an annual tax of 1 mill®® (.001) 
on each dollar of all taxable intan- 
gible personal property with a 
Florida situs. Certain types of intan- 
gible assets are exempted from the 
annual levy.*’ For individuals, the 
first $250,000 of assets subject to 
the tax is exempted ($500,000 for a 
married couple filing jointly).** A 
Florida domicillary who owns intan- 
gible personal property must annu- 
ally file an intangible tax return.” 

There is no intangible tax statute 
which explicitly obligates the PR to 
file any outstanding intangible tax 
returns of the decedent. However, a 
PR should do so. A PR has a duty to 
settle the estate, including the pay- 
ment of the decedent’s valid claims 
and taxes. A PR is required to file 
an intangible tax return for the es- 
tate itself and to pay the correspond- 
ing tax.°! FDOR imposes delinquent 
payment, late filing, undervalua- 
tion, and omitted property penalties 
as well as interest on late intangible 
tax payments.” Failure of the PR to 
avoid penalties and interest by not 
paying the decedent’s intangible tax 
could expose the PR to surcharge by 
the beneficiaries. 

A PR is obligated to serve a copy 
of the inventory and all supplemen- 
tal and amended inventories on the 
FDOR. The PR must also file proof of 
service with the court.® Surprisingly, 
Fla. Admin. Code 12C-2.008(4) also 
requires fiduciaries to provide the 
FDOR with a copy of all accountings 
required to be filed with the court. 
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Homestead Property Tax Exemp- 
tion. A PR must also be aware that 
F. S. §193.155(9) allows the prop- 
erty appraiser to place a lien 
against real property and impose 
taxes, interest, and a penalty equal 
to 50 percent of the unpaid taxes if 
the appraiser determines that the 
property was not entitled to a 
homestead property tax exemption. 
The homestead property tax ex- 
emption is only available to persons 
who, on January 1 of any year, re- 
side on the real property. Thus, if 
a decedent dies prior to January 1 
and the property is in the estate 
subsequent to January 1 then, in 
order for the estate to avoid the 
penalties and interest mandated by 
FS. §193.155(9), the PR should no- 
tify the property appraiser that the 
property is no longer eligible for the 
homestead property tax exemp- 
tion.® Protected homestead, as de- 
fined in F.S. §731.201(29), is not 
subject to probate, which means 
the PR has no obligations with re- 
spect to this property. However, be- 
cause it is not always clear whether 
the property is protected home- 
stead, the authors recommend no- 
tifying the property appraiser of the 
decedent’s death. If, pursuant to 
FS. §733.608(2), the PR takes pos- 
session of protected homestead 
property the PR is then charged 
with the duty to preserve and pro- 
tect the property. In this case, if F.S. 
§193.155(9) taxes, penalties and in- 
terest are assessed, then the PR 
could be subject to personal liabil- 
ity as a result of a beneficiary sur- 
charge action. 


Probate Claims Procedure 
FS. §733.702(1) specifically states 
that the probate claims procedure 
set forth in F.S. §733.702 applies to 
claims of the State of Florida and 
any of its political subdivisions. 
However, this claims procedure 
only applies to those of the 
decedent’s debts “that arose before 
the death of the decedent.”* Thus, 
it is not applicable to Florida es- 
tate taxes, the estate’s intangible 
taxes, and any post-death under- 
payment of property taxes (due to 
a failure to remove a homestead 


property tax exemption). Therefore, 
for instance, a PR could not assert 
the failure of the FDOR to file a 
timely claim for unpaid estate 
taxes as a defense to the PR being 
held personally liable under F:S. 
§198.23. 

If the PR has reason to believe 
that a decedent owes amounts to 
the FDOR (such as intangible tax), 
the PR is obligated to serve a copy 
of the notice to creditors on the 
FDOR.® FS. §733.2121(3)(e) states 
that, if the FDOR has not previ- 
ously been served with a copy of the 
notice to creditors, service of the 
inventory on it shall be the equiva- 
lent of service of a copy of the no- 
tice to creditors. The authors rec- 
ommend that the PR, in all cases, 
promptly serve the FDOR with a 
copy of the notice to creditors, and 
that the PR not rely on FS. 
§733.2121(3)(e). Prompt service of 
a notice to creditors on the FDOR 
can cut off a claim sooner than 
would be the case if the PR simply 
relied on the service of the inven- 
tory as a deemed service of a copy 
of the notice to creditors. 

For the decedent’s unpaid intan- 
gible taxes, the FDOR has a claim 
period which extends beyond that 
set forth in FS. §733.702(1). With 
respect to intangible taxes, F. S. 
§733.702(5) provides the FDOR two 
additional windows of opportunity 
to file claims against the estate af- 
ter the expiration of the F. S. 
§733.702(1) claims period. The first 
window is that the FDOR may file 
a claim within 30 days after the ser- 
vice of the inventory. The second 
window allows the FDOR to file a 
claim within 30 days of the service 
on it of the estate tax return, or of 
an amended or supplemented in- 
ventory or filing of an amended or 
supplemental estate tax return, but 
only as to the new information dis- 
closed on the amended or supple- 
mental inventory or return. 


Conclusion 

This Part I described the various 
tax responsibilities of a PR and the 
ways the PR can be held personally 
liable for failing to meet these du- 
ties. Part II, which will appear in 
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the December issue of the Bar Jour- 
nal, recommends steps a PR can 
take to minimize personal liability 
for these tax obligations. 


1 Fi. Pros. R. 5.400(b)(2) and (3). 

2 1.R.C. §6012(b)(1); Treas. Reg. 
§25.6019-1(g). This article refers to the 
Internal Revenue Code of 1986, as 
amended. 

3 L.R.C. §6018(a). 

4 LR.C. §2002; Treas. Reg.§20.2002-1. 

5 Treas. Reg. §26.2662-1(c)(1)(v). 

6 Treas. Reg. §26.2662-1(c)(2)(iii). A 
“trust arrangement” is any arrange- 
ment which, although not an explicit 
trust, has the same effect as an explicit 
trust. Treas. Reg. §26.2662-1(c)(2)(ii). 
See also example at Treas. Reg. 
§26.2662-1(c)(2)(vi), Ex. 1. If a PR pays 
the generation-skipping tax resulting 
from a trust arrangement that is a di- 
rect skip, the PR is entitled to recover 
from the recipient of the property the 
generation-skipping tax attributable to 
the direct skip. Treas. Reg. §26.2662- 
1(c)(2)(v); Fua. Stat. §733.817(8)(a). 

7 31 US.C. §3713(a) and (b) apply when 
federal taxes are owed, when a person, 
such as a trustee, is in control of assets, 
and when such person is charged with 
the duty of applying it to debts of an in- 
solvent. Bramwell v. U.S. Fidelity & 
Guaranty Co., 269 U.S. 483 (1926), and 
King v. U.S., 379 U.S. 329 (1964). Fia. 
Start. §§737.3054(1) and 733.607(2) im- 
pose a duty on the trustee of a revocable 
trust to pay to the personal representa- 
tive of the grantor’s estate any amounts 
that the PR certifies in writing to the 
trustee as required to pay the expenses 
of the administration and obligations of 
the grantor’s estate. Further, I.R.C. 
§6324(a)(2) imposes personal liability on 
a trustee when the estate tax is not paid 
when due and the trustee received the 
decedent’s assets or is administering a 
trust with assets included in the 
decedent’s gross estate under I.R.C. 
§§2034 through 2042. I.R.C. §2204(b) 
provides a mechanism for fiduciaries 
other than PR’s to be discharged from 
personal liability for the estate tax. 
I.R.C. §2204 is discussed in Part II of 
this article. 

5 LR.C. §§6321 and 6322. 

LR.C. §6324. 

0 Treas. Reg. §301.6324-1(a)(1). 

1T.R.C. §6901(a)(1)(A); Treas. Reg. 
§301.6901-1(a)(1). 

2 Treas. Reg. §301.6901-1(b). See 
endnote 7 for a discussion of transferee 
liability under I.R.C. §6324(a)(2) as it 
pertains to a trustee of a (former revo- 
cable) trust. 

13 FERGUSON, FREELAND AND ASCHER, 
FEDERAL INCOME TAXATION OF ESTATES, 
TRUSTS, AND BENEFICIARIES §13.03[A] 
(2002 Supp.). 

14 T 

5 31 U.S.C. §3713(a)(1)(B); Fercuson, 
FREELAND AND ASCHER, FEDERAL INCOME 
TAXATION OF Estates, TRUSTS, AND BENEFI- 
CIARIES §13.03[B] (2002 Supp.); BNA 
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PortFo.io 832: Estate Tax PAYMENTS AND 
LiaBiLities (X)(F)(2) (Tax Management 
Inc. 2003). 

'6 Rev. Rul. 80-112, 1980-1 C.B. 306; 
Treas. Reg. §20.2002-1; Treas. Reg. 
§25.2502-2; U.S. v. Coppola, 85 F. 3d 
1015 (2d Cir. 1996); U. S. v. Munroe, 65 
F. Supp. 213 (W. D. Pa. 1946); Viles v. 
Commissioner, 233 F.2d 376 (6th Cir. 
1956); Rev. Rul. 79-310, 1979-2 CB 404. 

7 Rev. Rul. 66-43, 1966-1 C.B. 291. 

18 See Little v. Commissioner, 113 T.C. 
474 (1999) (fiduciary not personally li- 
able where he had limited education 
and had no experience administering 
an estate and had requested advice of 
legal counsel); but see New v. Commis- 
sioner, 48 T.C. 671 (1967) (fiduciary was 
an attorney with experience in estate 
administration held personally liable). 

1 US. v. Romani, 523 U.S. 517 (1998); 
I.R.S. Internal Revenue Manual 
34.9.1.8(2); I. Sattrzman, IRS 
PRACTICE AND PROCEDURE &16.08[1]. 

20 1.R.S. Internal Revenue Manual 
34.9.1.8 (3). 

21 Rev. Rul. 80-112, 1980-1 C.B. 306; 
I.R.S. Internal Revenue Manual 
34.9.1.8(3). 

22 U.S. v. Blakeman, 750 F. Supp. 216 
(N.D. Tex. 1990), reversed on other 
grounds by U.S. v. Blakeman, 997 F. 2d 
1084 (5th Cir. 1992), cert. den. by 
Blakeman v. U.S.,510 U.S. 1042 (1994); 
but see Weitzner v. U.S. 309 F. 2d 45 (5th 
Cir. 1962) (a federal tax lien can be en- 
forced against homestead property). 

23 In re Estate of Muldoon, 275 P. 2d 
597 (Cal. Dist. Ct. App. 1954); Rev. Rul. 
80-112, 1980-1 C.B. 306. 

* U.S. v. Waddill, Co., 323 U.S. 
353(1945); BNA Porrro.io 832: Estate 
Tax PAYMENTS AND _ LIABILITIES 
(X)(F)(2)(a) (Tax Management Inc., 
2003). 
°> Rev. Rul. 79-310, 1979-2 C.B. 404. 

26 A state estate tax, such as Florida’s, 
which is solely based on the current fed- 
eral state death tax credit, results in a 
dollar-for-dollar credit against the fed- 
eral estate tax. However, the payment 
of a state estate tax which is not exclu- 
sively tied to the federal state death tax 
credit could result in amounts in excess 
of the federal credit being paid to a 
state. It is this excess which the authors 
believe would constitute a debt pay- 
ment under §3713(b). 

27 Blakeman, 750 F. Supp. at 224 (PR 
paid, by use of funds of the estate, 
$13,525 to the State of Texas for inher- 
itance taxes and the court found PR per- 
sonally liable to the U.S. Government 
for this amount pursuant to 31 U.S.C. 
§3713); see Estate of Walker v. Tenn. 
Dept. of Revenue, 1999 WL 486929 
(Tenn. Ct. App. 1999) (federal income 
and estate taxes entitled to priority 
treatment over Tennessee state inher- 
itance taxes). 

28 Treas. Reg. §20.2002-1; Treas. Reg. 
§25.2502-2; Priv. Ltr. Rul. 8843011 
(Oct. 28, 1988); Rev. Rul. 80-112, 1980- 
1 C.B. 306. 

2° But see Estate of Gray v. I.R.S., 1996 


WL 64006 (Tenn. Ct. App. 1996) (Ten- 
nessee elective share to be paid prior 
to unsecured debts of the decedent in- 
cluding the claim of the IRS for income 
taxes). It is important to note that 
Tennessee’s elective share statute at is- 
sue in the Gray case specifically ex- 
empted the elective share from unse- 
cured debts of the decedent. Florida’s 
elective share statute does not. See FLA. 
Srav. §732.2055(5)(a). 

3° T.R.S. Internal Revenue Manual 
34.9.1.8 (3)(B). 

31 US. v. Motsinger, 123 F. 2d 585 (4th 
Cir. 1941); BNA Portro io 638-2p: Frp- 
ERAL TAX COLLECTION PrRocepDuRE, Vu(D) 
(Tax Management Inc., 2004). 

T.R.C. §6901(a)(1)(B) and (g). 

33 T.R.C. §6901(c)(3). 

34 T.R.C. §6502(a). 

35 88 AFTR 2d 2001-5132 (B.R. E.D. La. 
2001). 

36 See also BNA Portro tio 832: ESTATE 
Tax PAYMENTS AND LIABILITIES (X)(F)(4) 
(Tax Management Inc. 2004). 

37 Motsinger, 123 F.2d at 587. 

38 Td. 

39 Fia. Stat. §733.2121. 

40159 F. Supp. 2d 1371 (M.D. Fla. 
2001). 

U.S. v. Summerlin, 310 U.S. 414 
(1990). 

” Beasley v. Commissioner, 42 B.T.A. 
275 (1940). 

'S U.S. v. Pate, 47 F. Supp. 965 (W.D. 
Ark. 1942); U.S. v. Muntzing, 69 F. Supp. 
503 (N.D.W.Va. 1946). 

T.R.S. Chief Counsel Advisement 
200210063. 

4 See Weitzner v. U.S., 309 F. 2d 45 (5th 
Cir. 1962) and Note 30.02.01 of Arror- 
NEYS TITLE INSURANCE Funp, INc.: FuND 
TitLe Notes (A federal tax lien can be 
enforced against homestead property); 
Busby v. IRS, 79 A.F.T.R. 2d 97-1493 
(S.D. Fla. 1997); Lawler v. Suntrust Se- 
curities, Inc.,, 740 So. 2d 592 (Fla. 5th 
D.C.A. 1999) (Florida’s exempt property 
statutes do not preclude IRS levy). 

46 U.S. v. Craft, 122 S. Ct. 1414 (2002). 

47 Fria. Start. §198.02 

48 Fia. Star. §198.03 and §198.04. 

“9 Economic Growth and Tax Relief 
Reconciliation Act of 2001, Pub. L. No. 
107-16, §901(a)-(b). 

50 ApMIN. Cope 12C-3.0015(3)(b). 

51 Stat. §198.13(1). 

3.0015(2)(a)(2); Fia. Star. §198.32(2). 

53 Star. §198.23. Like the federal 
special estate tax lien (I.R.C. §6324), 
Florida has an estate tax lien upon the 
gross estate of the decedent, arising on 
the decedent’s date of death. Fa. Srar. 
§198.22 and §198.32. 

54 Bia. Stat. §198.021 (tax upon gen- 
eration-skipping transfers of residents) 
and Strat. §198.031 (tax upon gen- 
eration-skipping transfers of nonresi- 
dents); I.R.C. §§2604 and 2603(a)(1) and 
(2). Pursuant to Treas. Reg. §26.2662- 
1(b)(1) and (2), a trustee must file Form 
706GS(D-1) to report a taxable distri- 
bution; the beneficiary of a taxable dis- 
tribution reports and pays the GST tax 


by filing Form 706GS(D); and the 
trustee reports and pays the GST tax 
with respect to a taxable termination 
on Form 706GS(T). Like the I.R.C. 
§2011 state death tax credit, the fed- 
eral GST tax credit is scheduled for 
temporary repeal for post-December 31, 
2004 GST transfers with reinstatement 
on December 31, 2010. I.R.C. §2604(c) 
and Economic Growth and Tax Relief 
Reconciliation Act of 2001, Pub. L. No. 
107-16, §901(a)-(b). 

55 53 Fla. Jur. 2d §2345. 

56 ] mill rate effective for tax years be- 
ginning after December 31, 2000. Prior 
to this effective date, the mill rate var- 
ied and was as high as 2 mills. See His- 
torical and Statutory Notes to F‘S.A. 
§199.032(2004). 

57 See Fia. Stat. §§199.185 and 
199.032. 

58 Fria. Stat. §199.185(2). 

59 Fia. Strat. §199.052(1). 

6 Fa. Stat. §733.602(1); Fla. Prob. R. 
5.400(b)(2) and (3). 

Stat. §199.052(7); F.A.C. 12C- 
2.006(5). 

62 ADMIN. Cope 12C-2.007. 

63 See Fla. Prob. R. 5.340(d); Fla. 
Admin. Code 12C-2.008(5)(b). 

Pia. Stat. §196.031(1). 

6 For a detailed discussion of the prop- 
erty tax homestead exemption, see 
Roger S. Franklin and Roi E. Baugher 
III, Protecting and Preserving the Save 
Our Homes Cap, 77 Fa. B.J. 34 (Oct. 
2003). 

66 Stat. §733.608(1). 

67 Stat. §733.702(1). 

68 Stat. §733.2121(3)(a). 
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Family Law 


What Defines Income Under F.S. Ch. 61: 
From a Business Perspective 


by Alexander Caballero and Ingrid Anderson 


x 
he importance of the pre- 
cise calculation of income 
during the course of fam- 
ily law proceedings can- 

not be overstated. As the Fifth Dis- 
trict Court held in Brock v. Brock, 
690 So. 2d 737 (Fla. 5th DCA 1997), 
“the extent of the parties’ income 
from all sources and the reasonable 
income-earning abilities of the par- 
ties are essential parts of the equa- 
tion in determining whether perma- 
nent alimony is appropriate, and if 
so, the proper amount, and in de- 
termining the parties’ comparable 
financial circumstances, to justify 
or deny an attorney’s fee and costs 
to the spouse with less resources.” 

Income drives child support obli- 
gations under the statutory guide- 
lines. For purposes of FS. Ch. 61, 
however, income may differ from 
income for federal tax purposes. 
Moreover, what constitutes income 
has changed as employers begin to 
offer a multitude of perks that go 
beyond simple salary or wages. A 
person also may be the benefactor 
of a trust, partnership, or other ve- 
hicle which provides income, while 
reducing tax liabilities. Stock op- 
tions, loan forgiveness, trust dis- 
bursements, and signing bonuses 
are just a few of the examples of 
what a court may or may not con- 
sider income. This article will out- 
line the basis of establishing what 
may constitute income under cer- 
tain circumstances. 


Definitions 

Ch. 61 contains two statutory 
definitions of income. F.S. §61.0467 
provides the following definition: 


Stock options, loan 
forgiveness, trust 
disbursements, and 
signing bonuses are 
just a few of the 
examples of what a 
court may or may 
not consider income. 


“Income” means any form of payment 
to an individual, regardless of source, 
including, but not limited to: wages, 
salary, commissions, and bonuses, com- 
pensation as an independent contrac- 
tor, worker’s compensation, disability 
benefits, annuity and retirement ben- 
efits, pensions, dividends, interest, roy- 
alties, trusts and any other payments 
made by any person, private entity, fed- 
eral or state government, or any unit of 
local government. The United States 
Department of Veteran’s Affairs, disabil- 
ity benefits and unemployment compen- 
sation, as defined in Chapter 443, are 
excluded from this definition of income, 
except for purposes of establishing an 
amount of support. 


(Emphasis added.) 

FS. §61.302 includes the follow- 
ing definition for purposes of child 
support: 

Income shall be determined on a 
monthly basis for the obligor and for the 
obligee as follows: 
a. Gross income shall include, but 
is not limited to, the following items: 
1. Salary or wages. 
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2. Bonuses, commissions, allow- 
ances, overtime, tips, and other similar 
payments. 

3. Business income from sources 
such as self-employment, partnership, 
close corporations, and independent 
contracts. “Business income” means 
gross receipts minus ordinary and nec- 
essary expenses required to produce 
income. 

4. Disability benefits. 

5. All workers’ compensation ben- 
efits and settlements. 

6. Unemployment compensation. 

7. Pension, retirement, or annuity 
payments. 

8. Social security benefits. 

9. Spousal support received from a 
previous marriage or court ordered in 
the marriage before the court. 

10. Interest and dividends. 

11. Rental income, which is gross re- 
ceipts minus ordinary and necessary 
expenses required to produce the in- 
come. 

12. Income from royalties, trusts or 
estates. 

13. Reimbursed expenses or in kind 
payments to the extent that they reduce 
living expenses. 

14. Gains derived from dealings in 
property, unless the gain is nonrecurring. 


The §61.302a listing is not exclu- 
sive, but merely itemizes examples 
of what must be included as income. 


Business Compensation 
and Investment Income 
Some sources of income may at 
first glance appear to be attribut- 
able to a party as income for ali- 
mony and child support purposes; 
however, upon closer examination, 
these sources of income may not be 
determined to be “income” for ali- 
mony and child support calcula- 
tions. For example, in McHugh v. 
McHugh, 702 So. 2d 639 (Fla. 4th 
DCA 1997), the court did not in- 
clude Schedule K-1 income for pur- 
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poses of the child support because 
the K-1 income was not available to 
the husband. The trial court prop- 
erly excluded the $240,000 in sched- 
ule K-1 income attributed to 
husband’s stock ownership because 
the corporation actually retained 
the income, even though the income 
was taxable to shareholders. The 
husband, being only a 10 percent 
shareholder to the company, did not 
have access to or control over the 
funds. The trial court also properly 
excluded as income $124,000 which 
the corporation paid to the IRS for 
the tax liability on the schedule K- 
1 income, as well as $150,000 in loan 
forgiveness on a stock purchase 
agreement for the corporation stock 
because it was not recurring even 
though loans were forgiven over a 
number of years and because it was 
included as a marital asset. See also 
Catalfumo v. Catalfumo, 704 So. 2d 
1095 (Fla. 4th DCA 1997) (the trial 
court did not abuse its discretion 
when it did not include husband’s 
capital gain because the record did 
not establish whether the gains 
were recurring). 

However, in Martinez v. Martinez, 
761 So. 2d 433 (Fla. 3d DCA 2000), 
the Third District Court of Appeal 
held that the trial court correctly 
imputed to husband the retained 
income of his construction company, 
an S corporation, for alimony and 
child support purposes. Husband 
was the sole owner of the construc- 
tion company which he started and 
developed during the marriage. The 
court cited FS. §§61.0464, 61.082¢, 
61.302a; Sohacki v. Sohacki, 657 So. 
2d 41 (Fla. lst DCA 1995); and 
Zipperer v. Zipperer, 567 So. 2d 916 
(Fla. lst DCA 1990). In Zipperer, the 
First District Court of Appeal re- 
jected the husband’s argument that 
interest, dividend, and business in- 
come should not be attributed to 
him because he only reported it for 
tax purposes and, were he to receive 
it, he would actually suffer a loss. 
See also McDaniel v. McDaniel, 653 
So. 2d 1076 (Fla. 5th DCA 1995) 
($400 a month imputed as a result 
of income distributions controlled by 
family business). 

In Oxley v. Oxley, 695 So. 2d 364 


(Fla. 4th DCA 1997), the husband 
had established a revocable trust. 
The husband received only approxi- 
mately $15,000 per month from the 
trust, when he had a right to receive 
three times that amount. The trust 
terms required distribution of all 
income. The court held that 
“husband’s election not to accept all 
of the income he was entitled to re- 
ceive from the trust is effectively a 
decision to put aside a portion of his 
income for savings and invest- 
ments” and that husband’s “income” 
for the purposes of determining 
child support included trust income, 
pursuant to F.'S. §61.302a12. The 
court determined that all of the 
trust income was “income” for hus- 
band whether he decided to use the 
income or not. Similarly, passive 
income from the prudent or actual 
investment of either nonmarital 
assets or assets acquired in the eq- 
uitable distribution of marriage as- 
sets are included as income. See 
Brock v. Brock, 690 So. 2d 737 (Fla. 
5th DCA 1997); and Lochridge v. 
Lochridge, 526 So. 2d 1010 (Fla. 2d 
DCA 1988). Also, gifts by family, 
friends, or others can be considered 
income when “continuous and ongo- 
ing.” See Meighen v. Meighen, 2002 
WL 429065 (Fla. 2d DCA March 20, 
2002); Ordini v. Ordini, 701 So. 2d 
663 (Fla. 4th DCA 1997); and Coo- 
per v. Kahn, 696 So. 2d 1186 (Fla. 
3d DCA 1997); compare Vorcheimer 
v. Vorcheimer, 780 So. 2d 1018 (Fla. 
4th DCA 2001), and Sol v. Sol, 656 
So. 2d 206 (Fla. 3d DCA 1995). But 
see Rogers v. Rogers, 824 So. 2d 902 
(Fla. 3d DCA 2002), which clarified 
the standard for determining 
whether gifts from family can be 
included in income for support pur- 
poses. Rogers indicated that in or- 
der to be considered income, the 
gifts must be continuing and ongo- 
ing, not sporadic. 

The rule set forth in McHugh, 
Martinez, Zipperer, Oxley, and re- 
lated cases is not simply to look at 
whether the income is claimed on 
income taxes, but also to determine 
what control the party has to actu- 
ally obtain or control the income. If 
the party is the sole or majority 
owner of a business and can control 


the business income distribution 
then the income should be attrib- 
uted to them; however, if the party 
is a minority owner and cannot con- 
trol the distribution of the income, 
then the income should not be in- 
come for family law proceedings. An 
analysis must be made as to 
whether the income is actually be- 
ing received by the party. As in 
McHugh, when the parties do not 
actually receive the income or ben- 
efits from that income, it should not 
be attributed to them as “income.” 
However, when the income is attain- 
able or reachable by the party, but 
they choose not to use that income, 
that income may be deemed “income” 
for that party. See, e.g., Martinez, 
Zipperer, McDaniel, and Oxley. 


in-kind Contributions 

Employers often pay living ex- 
penses, especially in family-owned 
businesses or professional associa- 
tions. F.'S. §61.302a.13 provides that 
“reimbursed expenses or in kind 
payments to the extent that they 
reduce living expenses” shall be in- 
cluded in determining income in 
awarding child support. Income for 
child support usually dictates a 
similar application in alimony and 
attorney fees determinations; how- 
ever, in both cases the dollar value 
of the benefit must be assigned and 
the benefit must not be “de 
minimus.” Jones v. Jones, 679 So. 2d 
1270 (Fla. 1996); and Sierra v. 
Ellison, 677 So. 2d 406 (Fla. 3d DCA 
1996). 

In Jones v. Jones, 679 So. 2d 1270 
(Fla. 2d DCA 1996), the court held 
that food that the family-owned res- 
taurant provided to the family and 
the payment of household supplies 
by the business could be included as 
income. Automobiles and gasoline 
provided by an employer have also 
been considered income. Pedroza uv. 
Pedroza, 779 So. 2d 616 (Fla. 5th 
DCA 2001). See also Jarrett v. 
Jarrett, 746 So. 2d 586 (Fla. lst DCA 
1999) (leased vehicle and associated 
expenses); and McDaniel uv. 
McDaniel, 653 So. 2d 1076 (Fla. 5th 
DCA 1995) (company car); and Si- 
erra, 677 So. 2d 406 (take-home ve- 
hicle). In Jarrett, clothing allow- 
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ances provided by an employer were 
deemed income. Even housing and 
company paid credit cards by a fam- 
ily business have been held to be 
income to an employee. Garcia v. 
Garcia, 560 So. 2d 403 (Fla. 3d DCA 
1990). See also Chapoteau v. 
Chapoteau, 659 So. 2d 1381 (Fla. 3d 
DCA 1995) (employer-paid housing 
constitutes an in-kind benefit). 

However, a court is unlikely to 
consider general per diem pay to be 
income when the per diem is a flat 
rate that does not necessarily cover 
the actual expenses incurred by the 
party or when the per diem is de 
minimus in nature. Lauro v. Lauro, 
757 So. 2d 523 (Fla. 4th DCA 2000) 
(“trial judges should not be reduced 
to having to decide how much a 
spouse, who was reimbursed for a 
meal while traveling, would have 
spent on a can of soup or a frozen 
dinner eaten at home”). 


No Double-dipping 

In Ghen v. Ghen, 575 So. 2d 1342 
(Fla. 4th DCA 1991), the Fourth Dis- 
trict Court of Appeal cited 
Diffenderfer v. Diffenderfer, 491 So. 
2d 265 (Fla. 1986), when it held that 
a substantial liability an obligation 
to repay Medicare for overpayments 
could not be divided between the 
parties as a marital liability and 
again subtracted from husband’s 
income for purposes of support the 
liability was not considered in valu- 
ing the husband’s business. The 
wife’s share of the assets was re- 
duced by the liability and husband’s 
income also was reduced by the 
same liability. The Fourth District 
Court of Appeal considered this pro- 
cedure double-dipping. Several 
courts also have cited Diffenderfer 
for the premise that a pension may 
not be considered an asset for equi- 
table distribution as well as income 
for support. See, e.g., Schlafke v. 
Schlafke, 755 So. 2d 706 (Fla. 4th 
DCA 1999); and Goodman uv. 
Goodman, 666 So. 2d 262 (Fla. 4th 
DCA 1996). 

In Lasala v. Lasala, 806 So. 2d 602 
(Fla. 4th DCA 2001), the Fourth Dis- 
trict Court of Appeal held that the 
income stream attributable to re- 
newal commissions in an insurance 


In determining 
income, a family law 
practitioner must 
look at the source of 
that income to 
determine whether it 
has already been 
distributed through 
equitable distribution. 


business could not be considered as 
an asset for purposes of equitable 
distribution and as a source of in- 
come for purposes of determining 
support. Similarly, in Seither v. 
Seither, 779 So. 2d 331 (Fla. 2d DCA 
1999), the Second District Court of 
Appeal held that stock options ob- 
tained in lieu of salary could be con- 
sidered income for support pur- 
poses, but that if a trial court 
decided to treat certain stock op- 
tions as an asset, it could not then 
treat the same stock options as in- 
come for the purposes of calculating 
alimony. See also McHugh. 

In Harper v. Harper, 546 So. 2d 
438 (Fla. 2d DCA 1989), disapproved 
on other grounds in, Thompson v. 
Thompson, 576 So. 2d 267 (Fla. 
1991), the Second District Court of 
Appeal held that the husband’s in- 
terest in an accounting partnership 
provided an income stream to hus- 
band. The interest consisted of a 23 
percent share of the capital account 
of the partnership and a 35 percent 
interest in the building rented by 
the partnership. Both of these inter- 
ests were above and beyond the 
husband’s salary as partner. The 
court found that the capital account 
was arguably a source of income for 
alimony payments in the future 
when the husband begins to receive 
benefits due to death, disability, or 
retirement, but that the same was 
not true regarding husband’s inter- 
est in the land and building. The 
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articles of partnership did not in- 
clude this value in determining the 
net assets of the firm for purposes 
of paying out to retiring partners; 
therefore, it was not part of a future 
“income stream.” Although the in- 
terest in the land and building con- 
stituted a marital asset for purposes 
of equitable distribution, the capi- 
tal account appeared to be consid- 
ered income only and was not an 
asset for distribution. 

In a complicated financial sce- 
nario, in Stock v. Stock, 693 So. 2d 
1080 (Fla. 2d DCA 1997), the par- 
ties owned a portion of Davilla prop- 
erty and Naples Riding Academy, 
Inc. The wife earned her income 
from the lease payments made from 
the riding stable. The husband was 
awarded an undivided fractional 
interest in the Davilla property, 
along with a commensurate inter- 
est in the rents paid by the riding 
academy to be applied as a setoff 
against his share of the Davilla 
property expenses. Because the wife 
received most of her income from 
the leases of the riding academy, the 
court held that a portion of the in- 
come that was charged to the wife 
for child support purposes was ac- 
tually awarded to the husband in 
the equitable distribution scheme. 
Therefore, the court’s calculations 
were erroneous. On remand, the 
trial court was instructed to recal- 
culate the husband’s child support 
obligation after adjusting the par- 
ties’ respective incomes accordingly. 

Stock options are also capable of 
being viewed as either income or an 
asset for equitable distribution. 
Seither v. Seither, 779 So. 2d 331 
(Fla. 2d DCA 1999). However, if 
stock options are divided in equi- 
table distribution the options can- 
not then be considered in the deter- 
mination of a party’s income. Id. See 
also Milo v. Milo, 718 So. 2d 343 (Fla. 
2d DCA 1998). 

Therefore, in determining income, 
a family law practitioner must look 
at the source of that income to de- 
termine whether it has already been 
distributed through equitable distri- 
bution. If that asset had been distrib- 
uted through equitable distribution, 
it should not be looked at again for 
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income to be attributed to that party. 


Overtime and Bonus Income 
The plain, unambiguous language 
of FS. §61.302a2 does not limit over- 
time to mandatory overtime. Regu- 
lar overtime earnings should be in- 
cluded in the determination of gross 
income unless the trial court specifi- 
cally finds that such earnings will 
not be available as a source of in- 
come in the future. Skipper v. Skip- 
per, 654 So. 2d 1181 (Fla. 3d DCA 
1995). In Skipper, the Third District 
Court of Appeal addressed the 
meaning of ‘“overtime” in 
§61.302a2. It approved the trial 
court’s failure to include “mandatory 
overtime” due to Hurricane Andrew 
because the overtime was tempo- 
rary and short-lived occurrence. 
However, the court held that other 
regular, voluntary overtime should 
be included “in the absence of a find- 
ing that such income would not con- 
tinue to be available to the former 
husband by his employer in the fu- 
ture.” See also Butler v. Brewer, 629 
So. 2d 1092 (Fla. 4th DCA 1994); and 
Burton v. Burton, 697 So. 2d 1295 
(Fla. lst DCA 1997) (husband aver- 
aged 30-35 hours a month in off- 
duty work, but the sheriff’s depart- 
ment recommended that employee’s 
limit of off-duty work to 24 hours per 
month and husband felt that he 
would be limited to that amount in 
the future, the appellate court held 
that at least 24 hours a month 
should be included in husband’s in- 
come for child support purposes). 
In Shrove v. Shrove, 724 So. 2d 679 
(Fla. 4th DCA 1999), the Fourth Dis- 
trict Court of Appeal held that regu- 
lar overtime should be included as 
income unless the court specifically 
finds that the opportunity to earn 
overtime will not be available as an 
income source in the future, analo- 
gizing overtime to bonuses. The gen- 
eral rule is that regular and continu- 
ous bonuses will be properly 
included in a party’s gross income 
pursuant to F.'S. §61.302a2. See 
Shrove. However, not all bonuses are 
included as income by Florida 
courts. An examination needs to be 
made of the circumstances sur- 
rounding the bonus when determin- 


ing whether it comprises income. 

In Crowley v. Crowley, 672 So. 2d 
597 (Fla. lst DCA 1996), the hus- 
band earned what the trial court 
called “speculative and uncertain 
bonuses,” in addition to his base 
salary. Bonuses were not guaran- 
teed, but were based in part on 
husband’s own production of rev- 
enues. The First District Court of 
Appeal held that the smallest bonus 
paid over the last four years was to 
be included in gross income, even 
though his average bonus during 
that time exceeded the amount by 
$60,000 per year. The court felt that 
it was taking the uncertainty out of 
the bonus by utilizing the smallest 
figure. In Crowley, husband strongly 
argued that, due to business consid- 
erations, he would not receive a sub- 
stantial bonus, but the evidence in- 
dicated otherwise. Nevertheless, the 
appellate court utilized the small- 
est bonus, rather than averaging the 
bonuses. In Lauro v. Lauro, 757 So. 
2d 523 (Fla. 4th DCA 2000), the 
court looked at the husband’s in- 
come which, including bonuses, was 
$60,000 in 1996, $66,000 in 1995, 
and $52,000 in 1994. The court held 
that husband’s income in 1997, 
which was substantially greater 
than his average income for the pre- 
ceding three years may not con- 
tinue. Therefore, the court re- 
manded the case to consider 
husband’s income for 1998 and 1999 
which figures should have been 
available. 

Conversely, in Colston v. Green, 
742 So. 2d 280 (Fla. 1st DCA 1999), 
the First District Court of Appeal 
held that a one-time signing bonus 
received by a professional football 
player in order to avoid the NFL's 
“salary cap,” constituted income. 
The Colston case, however, may be 
limited to cases involving profes- 
sional athletes when teams attempt 
to circumvent restrictions on salaries 
that they pay athletes by paying 
them signing bonuses which will not 
count against or limit salary caps. 

When determining whether bo- 
nus and overtime income constitute 
income to be considered for alimony 
and child support, the first issue to 
be considered is whether they are 


regular and continuous. If regular 
and continuous and available, the 
overtime and bonus income should 
be considered. The amount of a bo- 
nus should be reflective of past bo- 
nus income, but not be merely an 
average of past bonus amounts. 
Lastly, the pay structure of the par- 
ties should be considered to deter- 
mine the purpose of a bonus and how 
that party’s total income is derived. 


Conclusion 

The premise that anything of 
value received or capable of being 
received constitutes income under- 
lies the courts’ decisions. From those 
items, the courts generally carve out 
the following exceptions: 1) that 
which is not recurring or is sporadic; 
2) that which is not available; 3) that 
which does not reduce the actual liv- 
ing expenses of the party; 4) that 
which has not already been distrib- 
uted as a marital asset; and 5) that 
which does not reduce the value of 
existing assets or cannot be valued. 
What remains appears to be income 
under Ch. 61. The failure to include 
or exclude income is often over- 
looked in dissolution proceedings 
and can unfairly skew long-term 
support awards and the apportion- 
ment of attorneys’ fees and costs. O 
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